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United States Court of Appeals for the 
District of Columbia 

i 

i 

[ 

a. District Court of the United States for the 

District of Columbia. i 

I 

In Equity No. 61486 I 

Bosita Hernandez deTexada Noyes, and Irene McCallum, 
AND Marie Rose McCallum, Infants by Bosita Her¬ 
nandez deTexada Noyes, tbeir next friend, Plaintiffs, 

vs. I 

Cecilia Sherman McCallum Parker, Defendant, 

United States of America, I 

District of Columbia, ss: ' 

i 

BE IT REMEMBERED, That in tbe District Court of tbe 
United States for tbe District of Columbia, at tbe 
City of Washington, in said District, at tbe times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in tbe abov^-entitled 
cause, to wit:— | 

i 

1 Amended Bill of Complaint 

Filed August 19 1936 | 

i 

In the District Court of tbe United States for tbe| District 

of Columbia 

i 

Holding an Equity Court i 

In Equity No. 61486 | 

Bosita Hernandez deTexada Noyes and Irene McCallum, 
and Marie Rose McCallum, Infants, by Bosita Her- 
NANDEz deTexada Noyes, tbeir next friend, Pldiuliffs, 

I 

vs. . ! 

i 

Cecilia Sherman McCallum Parker, Defendant. 

Tbe Amended Bill of Complaint of BOSITA HERNAN¬ 
DEZ deTEXADA NOYES and IRENE McCALLUM and 
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MARIE ROSE McCALLUM, infants, by and through their 
next friend, ROSITA HERNANDEZ deTEXADA NOYES, 
respectfully shows unto the Court as follows: 

1 . 

That the adult plaintitf, ROSITA HERNANDEZ de¬ 
TEXADA NOYES, is a citizen of the United States and 
a resident of the City of Bridgeport, Fairfield County, Con¬ 
necticut, and brings this suit as the widow of John Sher¬ 
man McCallum, as will more fully hereinafter appear. 

That IRENE McCALLUM and MARIE ROSE McCAL- 
LUM are infants, to-wit: thirteen (13) years of age, are 
citizens of the United States, resident in the City of Bridge¬ 
port, Fairfield County, Connecticut, and bring this suit, 
through their next friend, as the children of John Sherman 
McCallum, as will more fully hereinafter appear. 

2 . 

That the defendant, CECILIA SHERMAN McCALLUM 
PARKER, is a citizen of the United States, a resi- 
2 dent of the District of Columbia and is sued in her 
own right. 

3. 

That John Sherman, late a citizen of the United States 
and a resident of the State of Ohio, departed this life on, 
to-wit, the 22nd day of October, 1900, having first made and 
executed a last will and testament bearing date of the 22nd 
day of December, 1890, and codicil thereto bearing date of 
the 15th day of January, 1900, which said last will and 
testament and codicil thereto were duly admitted to pro¬ 
bate and record in the probate court of Richland County, 
Ohio, on the 15th day of November, 1900 and ancillary let¬ 
ters testamentary were issued thereon by this Court hold¬ 
ing a probate court on the 14th day of December, 1900, a 
copy of said Will and Codicil is herewith filed, marked 
‘‘Exhibit A’^, and prayed to be read and considered as a 
part hereof. 

After making various and sundry bequests and other 
provisions, said decedent in and by his said Will directed 
his executors to set aside for his adopted daughter, Mary 
Stewart Sherman, so much of his estate as was equal in 
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cash value to the sum of One Hundred Thousand Dollars 
($100,000.00) one half or more of which should bej produc¬ 
tive real estate and the remainder in income ptoducing 
stocks, bonds and mortgages, the said property td be held 
by his wife as long as she lived and upon her death it was 
to be conveyed and delivered outright to his said'adopted 
daughter, Mary Stewart Sherman. 

In and by the Will of said decedent he devised! and be¬ 
queathed, after the death of his wife, the rest and residue 
and the accretion thereto of his estate to his i adopted 
daughter, Mary Stewart Sherman, and five others,!in equal 
shares. ' 

In and by the codicil attached to his said Will^ the de¬ 
cedent recited the fact that since the execution of his Will 
his adopted daughter, Mary Stewart Sherihan, had 
3 been married to James I. McCallum and that two 
children had been born to them, namely, John Sher¬ 
man McCallum and Cecilia S. McCallum, and that in order 
to secure to his said daughter and to her children and to 
those born to her thereafter- he directed his executors to 
pay all sums and deliver all property to^his said daughter 
in trust, for her and to her children. In addition to the 
above mentioned property the decedent, by the said codicil,. 
also gave to his daughter and to her children a house and 
lot located in the District of Columbia, known as premises 
numbered 1319 K Street, N. W., and he authorized his 

executors to make a deed to said property. I . 

1 <• 

4. I 

That the said John Sherman died seized and possessed 
of a large nmnber of parcels of real estate located in the 
District of Columbia, in the state of Ohio and elsewhere. 

5. I 

That subsequent to the admission of the Will and Codicil 

to probate and record as aforesaid, the executors named 
therein, Myron M. Parker and Winfield S. Kerr, pursuant 
to the authority granted to them in the said Will and' Codicil, 
conveyed individually to Mary Sherman McCalliim, the 
person named in the Will and Codicil of John Sherman as 
his adopted daughter, by deed dated the 20th day of July, 
1901, and which said deed was recorded in the office of the 
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Recorder of Deeds for the District of Columbia, in Liber 
2580 at folio 218, all of the following property: 

Part of original lots numbered 10, 11 and 13 in Square 
752, known as premises 221, 223, 225, 227, 229, 231, 233, 235 
and 237 H Street, N. E., and 720 and 722 3rd Street, N. E. 

Lots 40, 41 and 42 in Square 3106, known as premises 43, 
45 and 47 S Street, N. W. 

Lots numbered 32, 33, 34, 35, 36 and 37 in Square 3105, 
known as premises numbered 38, 40, 42, 44, 46 and 
4 48 S Street, N. W. 


6 . 

That there were no children bom to the said Mary Sher¬ 
man McCallum other than the two mentioned in the codicil 
of John Sherman, namely, John Sherman McCallum and 
Cecilia S. McCallum. 


7. 

That John Sherman McCallum, the son of Mary Sher¬ 
man McCallum, died on the 11th day of May, 1924, at St. 
Jean de Luz, France, intestate, leaving surviving him, as 
his onlv heirs at law and next of kin, the adult plaintiff 
herein, ROSITA HERNANDEZ deTEXADA NOYES, his 
widow, and the infant plaintiffs herein, IRENE McCAL- 
LUM and MARIE ROSE McCALLUM, his daughters. 

8 . 

Plaintiffs are advised and believe and so believing aver 
the fact to be that under the Codicil to the Will of John 
Sherman the said Mary Sherman McCallum became and 
was entitled to a life interest in the property mentioned in 
said Will and Codicil with remainder over upon her death 
to her two children, namely, John Sherman McCallum and 
Cecilia S. McCallum, now CECILIA SHERMAN McCAL- 
LUM PARKER, the defendant herein; and being such life 
tenant and the conveyance of the property as aforesaid hav¬ 
ing been made to her individually and in fee simple, she then 
and there became and was tmstee of the interest in re¬ 
mainder in the said property for the benefit of the remain¬ 
derman, John Sherman McCallum, and the defendant, CE¬ 
CILIA SHERMAN McCALLUM PARKER. 
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9. 

Despite the ownership of the property as aforesaid the 
said Mary Sherman McCallum undertook to possess, con¬ 
trol, manage and deal with all of the said real estate as 
though the same belonged to her individually in fee simple. 

In this connection plaintiffs show to the Court tiat they 
were never advised by the said Mary Sheripan Mc- 
5 Callum what disposition had been made by her of 
said lands, but they are informed and believe that 
the said Mary Sherman McCallum sold and disposed of the 
said lands and improvements thereon. 


Plaintiffs further show to the Court that the aggregate 
sum received by the said Mary Sherman McCallum, as pro¬ 
ceeds from the sales made by her of various parcels of land 
of which the said Marv Sherman McCallum was life tenant 
with remainder to John Sherman McCallum and th0 defen¬ 
dant, CECILIA SHERMAN McCALLUM PARKER and 
of which she was trustee as aforesaid, aggregated many 
thousands of dollars. Plaintiffs have no means of know¬ 
ing what disposition by way of re-investment or otherwise 
the said Mary Sherman McCallum made of the interest of 
the said John Sherman McCallum in said proceeds of sale 
for the reason that no statements of account were eyer ren¬ 
dered by the said Mary Sherman McCallum shotting the 
terms and provisions of said sales, the amounts of the pro¬ 
ceeds thereof, the disposition of such proceeds by I way of 
reinvestment or otherwise, the parcels of land sold, or the 
parcels of land in which John Sherman McCallum had an 
undivided interest at the time of his death. 

Upon information and belief, however, plaintiffs aver 
and expect to prove at the hearing of this cause, that the 
said Mary Sherman McCallum used said proceeds of sales 
in the purchase and improvement of other parcels of real 
estate now standing of record on the land record of the Dis¬ 
trict of Columbia in her individual name or in the individual 
name of the defendant, CECILIA SHERMAN McCAL- 
LUM PARKER, as will more fully hereinafter appear, and 
especially in the parcels of land and the buildings and im¬ 
provements thereon now known as: 







6 


R. H. DETEXADA NOYES ET AL. VS. C. S. M. PARKER. 


Lot number 800 in square 198 known as premises 1026 
15tli Street, N. W., (Cecil Apt. House) 

Lot 801 in square 198 known as prenaises 1506 L 

6 Street, N. W. 

Lots 802 and 803 in square 198 known as premises 
1022 15th Street, N. W. 

Lot numbered 803 in square 248 known as premises 1319 
K Street, IST. W. 

Lot numbered 804 in square 248 known as premises 1321 
K Street, N. W. 

11 . 

That' the said Mary Sherman McCallum departed this 
life on the 19th day of August, 1934, having first made and 
executed a last will and testament bearing date of the 6th 
day of August, 1932, which said last will and testament was 
duly admitted to probate and record in this Court sitting 
as a probate Court on the 7th day of January, 1935. A 
copy of said Will is filed herewith marked ‘‘Exhibit 
and prayed to be read and considered as a part hereof. 

After making various and sundry bequests and other pro¬ 
visions, including Five Hundred Dollars ($500.00) in trust 
for each of the infant plaintiffs herein, said decedent, Mary 
Sherman McCallum, devised and bequeathed the rest and 
residue of her estate to her daughter, CECILIA SHER¬ 
MAN McCALLUM PARKER, the defendant named herein. 

That the said Mary Sherman McCallum died seized and 
possessed of a large number of parcels of valuable real 
estate located in the District of Columbia, which have been 
fully and in detail set out in paragraph 10 hereof, all of 
which said real estate passed to the defendant herein under 
the terms and provisions of the said Will of Mary Sher¬ 
man McCallum, and represent, plaintiffs are informed and 
believe and therefore aver, reinvestments of the proceeds 
of the sale of the real estate acquired by Mary Sherman 
McCallum pursuant to the Will of John Sherman as afore¬ 
said. 

7 WHEREFORE the premises considered, your pe¬ 
titioners pray: 

1 . 

That the United States writ of subpoean may issue out 
of this Honorable Court directed to the defendant, CE- 
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CILIA SHERMAN McCALLUM PARKER commanding 
her to appear herein on a day certain named therein, and 
answer the exigencies of this petition. 

2 . I 

That the Court wdll by its decree appoint a trustee to 
make division and partition of the real estate allotted un¬ 
der the will of John Sherman to Mary Shennan McCallum, 
John Sherman McCallum and CECILIA SHERMAN Mc- 
CALLUM PARKER, and now remaining; or otherwise 
provide for such division and partition. 

3. 

i 

That the defendant be, by decree of this court, required 
to make full and complete discovery of all pieces and par¬ 
cels of real estate and the improvements thereoh which 
were conveyed to Mary Sherman McCallum pursuant to the 
Will of John Sherman; what disposition of them of any of 
them, whether sold or conveyed; the terms and cojnditions 
of such sales and conveyances and the disposition tnade by 
Mary Sherman McCallum of the proceeds of sale thereof. 

4. 

That the defendant be required, by decree of thife Court, 
to make full and complete discovery of all pieces lor par¬ 
cels of real estate and the improvements thereon of which 
the said Mary Sherman McCallum died seized ^i^d pos¬ 
sessed or was otherwise entitled to at the time of her death; 
what disposition of them or any of them has been made by 
her either by sale or conveyance; the terms and cohditions 
of such sales or conveyances, if any, and the disposition 
made by her of the proceeds of sale thereof. 

8 5. 

That the defendant be required to render full and com¬ 
plete accounts of all rents and profits and of all sal^s made 
by Mary Sherman McCallum, of and from the real estate 
which came into her possession pursuant to the Will of 
John Sherman and the proceeds thereof; of the inviestment 
and reinvestment thereof by Mary Sherman McCaUum; of 
all moneys and notes arising therefrom; and further that 
the defendant be required to render full and complete ac- 
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counts of all rents and profits and of all sales made by her 
of and from the real estate which came into her possession 
under the Will of Mary Sherman McCallum, and the pro¬ 
ceeds thereof; of the investment and reinvestment thereof 
by her; of all moneys and notes arising therefrom. 

6 . 

That the Court will, by its decree, declare a lien in favor 
of plaintiffs on the real estate in the District of Columbia 
standing in the name of the defendant in which proceeds of 
sale of lands in which John Sherman McCallum had an in¬ 
terest under the terms and provisions of the Will of John 
Sherman have been invested by Mary Sherman McCallum 
to the extent of moneys so invested in them. 

7. 

That pending a division. and partition and a full and 
complete account as hereinbefore prayed for, the defen¬ 
dant, CECILIA SHERMAN McCALLUM PARKER be by 
decree of this Court restrained and enjoined from making 
sale or otherwise disposing of any of the real estate, title 
to which passed to her under the Will of Mary Sherman 
McCallum, standing in her individual name on the land 
records of the District of Columbia or owned by her and 
st^ding of record in the name of any other person who 
holds title thereto for her, or from in any manner mort¬ 
gaging or encumbering same. 

9 8 . 

For such other and further relief as to the Court may 
seem meet and proper. 

J. ARTHUR LEVE 

WILLIAM STANLEY 
J. ARTHUR LEVE 
J. EDWARD BURROUGHS JR 

Attorneys for Plaintiffs 

State of New York 

County of 'New York ss, 

I, J. Arthur Leve, do solemnly swear that I am the attor¬ 
ney for Rosita Hernandez deTexada Noyes, Irene McCal¬ 
lum and Marie Rose McCallum; that the said Rosita Her- 
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nandez deTexada Noyes, Irene McCallmn and Marie Rose 
McCallum are temporarily absent from the United States 
and that I am authorized to make this Afl&davit pn behalf 
of them; that I have read the foregoing Amended Bill of 
Complaint by me subscribed and know the contents! thereof; 
that those matters alleged of my own knowledge are true, 
and those alleged as upon information and belief J believe 
to be true. 

J. ARTHUR LEVA 


Subscribed and sworn to before me this 10th day of May, 
1936 i 

VERA I. WEEBON 

(Seal) Notary Public, King$ Coimty 

Clerk^s No. 174, Register’s No. 8200 
Certificate filed in New York Co. i 

Clerk’s No. 480, Register’s No. 8-W-286 | 

Commission Expires March 30, 1938 I 

My Commission expires March 30, 1938. 
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COPY 


Exhibits Attached to Bill of Complaint 
Filed May 20 1936 I 


Impressed with the uncertainty of human life! I, John 
Sherman now a Senator of the United States from the State 
of Ohio and a Citizen of Mansfield do make and declare and 
publish this as my last will and testament. 

ARTICLE ONE. As the property I own has been mainly 
acquired since my marriage with Cecilia Stewart Sherman 
and my Highest obligation is to her, I wish to secure to her 
an ample provision during her life with reasonable means 
of bequest at her death Therefore I hereby give deVise and 
bequeath to her as follows. 

FIRST. All my furniture books, clothing, chattels and 
live stock and carriages wherever they may be at my Death 
(except such books and papers as may be herein otherwise 
disposed of) to have and to hold in her own right| without 
inventory and with power to dispose of as she deems proper. 

SECOND. I give and devise to her in fee simplq all that 
part of the southeast quarter of section twenty; (20) in 
Madison Township, Richland County, Ohio, knowp. as the 
Stewart farm and not disposed of at my death, myi interest 
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being three parts thereof and her interest by inheritance 
being one fourth, this is to include all sums due or ac¬ 
cruing at the time of my death on contracts for the sale of 
any part of said farm. 

THIRD. I give and devise to her for and during her 
natural life, and for one year after her death the use and 
occupation of my residence in Mansfield, Ohio, including all 
the lands and lots I now own, or may hereafter acquire, 
lying between West Market and Fourth Streets and Penn 
Avenue Sycamore Street, and I give and devise to her for 
and during her Natural life and for one year after death 
any house and the lot or lots on which it stands in the City 
of Washington then belonging to my estate which she 

11 may select and I direct my executors to pay all taxes 
general or special on the property described in this 

clause, and to keep it in good repair out of my general es¬ 
tate. 

FOURTH. I give and bequeath to her for and during her 
natural life an annuity of Twelve Thousand dollars pay¬ 
able monthly or one Thousand Dollars a month at the be¬ 
ginning of each month, and in addition I bequeath to her 
the sum of Five Thousand Dollars payable promptly at my 
death and the further sum of Twenty Thousand Dollars to 
be disposed of by her by will or other gift after her death 
and to secure the prompt and certain payment of this an¬ 
nuity I charge it upon all my property or the proceeds of 
it, not required to meet the other provisions of this will and 
I direct my executors within six months after my death to 
set aside as a special fund enough income producing prop¬ 
erty to yield without reasonable doubt the said sum of 
Twelve Thousand Dollars a year free from all taxes and 
repairs to be selected by her, one half or more of which 
shall be rentable real estate and such property, and the in¬ 
come thereof shall be held to secure the pa3Tnent of said 
annuity and any deficiency shall be made good from my 
general estate, a descriptive inventory of the property so 
set aside shall be delivered to her, and no part of it shall 
be sold or disposed of without her written consent. At her 
death the said property shall revert to my estate. This 
provision for my wife shall be in full for her dower, her 
years allowance and any other allowance or provision pro¬ 
vided by law for a widow, and I trust will be accepted by 
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her as a just and ample one made with an earnest desire 
for her ease and comfort. I 

ARTICLE SECOND. I give devise and bequeath to my 
adopted daughter, Mary Stewart Sherman the sum of One 
Hundred Thousand Dollars as follows. I hereby direct my 
executors within six months after my death with: the con¬ 
sent and approval of my daughter to set as|de, dedi- 
12 cate and designate as Mary’s separate property so 
much of my estate as is equal in cash value to the 
said sum of One Hundred Thousand Dollars, one-half or 
more of which shall be productive real estate and the re¬ 
mainder in good income producing stocks, bonds dnd mort¬ 
gages and the said property shall be held by m^ wife as 
long as she lives, as trustee for Mary, with power to rein¬ 
vest and change security; the income and rents of said prop¬ 
erty or so much thereof as is necessary for the support and 
maintenance of Mary shall be paid to her as needed. Upon 
the death of my wife the principal, whether in real estate 
or securities shall be conveyed, transferred and delivered to 
Mary or to her issue in full ownership. If Mary should die 
without issue before the death of my wife this devise and 
bequest shall revert to my estate. I 

ARTICLE THIRD. 1. I give and bequeath to my sister, 
Elizabeth Reese, Ten Thousand Dollars; to my I brother, 
William T. Sherman, Ten Thousand Dollars; to my 
brother, Lampson P. Sherman, Ten Thousand Dollars; to 
my brother Hoyt Sherman, One Hundred share^ of pre¬ 
ferred stock in the Des Moines Street Railroad; Co. now 
owned by me, if sold before my death then I give hi-m in¬ 
stead Ten Thousand Dollars. In case either of I my said 
brothers or sister die before I do then the bequest made to 
him or her shall be distributed equally among his or her 
heirs. 2.1 give and bequeath to the children of my| brother, 
Charles T. Sherman, deceased. Ten Thousand Dollars to 
be divided equally among them; to the children of my 
brother, James Sherman, deceased. Ten Thousand;Dollars; 
to the children of my sister, Fanny B. Moulton, Ten Thou¬ 
sand Dollars; to the children of my sister, Susan iD. Bart¬ 
ley, deceased, the sum of Ten Thousand Dollars. Ilf either 
of the children of my said brothers and sisters' now de¬ 
ceased shall have died before I do leaving issue they are to 
have the share of their parent if living. 3. I giv^ and be- 
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queath to Hoyt McComb if be survives me, Five Thousand 
Dollars. If he should die before I do this bequest 

13 is to be paid to his child, if living. I give to Julia 
Huggins, Twenty-five Hundred Dollars, and I give to 

William McComb, Twenty-five Hundred Dollars, in case 
he has settled with his brother Hoyt for his share of their 
father ^s estate. 4.1 give and bequeath to Kate Willock, the 
only child of my sister, Julia Willock, (deceased) the sum 
of Six Hundred Dollars a year (in lieu of an annuity I am 
now paying her) payable quarterly until the death of my 
wife, and if she survives my wife I give her Five Thousand 
Dollars. The several bequests made in the third article 
are made (the 4th clause excepted) with the distinct condi¬ 
tion that at the discretion of my executors they may be paid 
any time within two years after my death and either of 
them in whole or in part in any real estate of which I die 
seized at its fair market value. 

AETICLE FOUR. I hereby constitute and appoint my 
wife, Cecelia Stewart Sherman and my nephew, Henry 
Stoddard Sherman as the Executors of this mv will and 
testament trusting to their prudence, discretion and care I 
hereby authorize them to complete all contracts made by 
me, and to execute all deeds in accordance therewith as 
fully as I might do if living to compromise, adjust and 
compound all debts due to me, to reinvest all moneys or 
securities at their discretion, to promptly pay all my debts 
and funeral expenses, including a suitable monument over 
my grave, and generally to perform all the duties and exe¬ 
cute all the powers belonging to executors, but within the 
limitation of this instrument I hereby release them from 
making the inventory required by law and release them so 
far as the law permits me to do so from giving any surety 
on their separate bonds as executors. I hereby will and 
direct that within two years after my death my books and 
papers so far as needed shall be placed in the possession 
of some competent person and he shall prepare and pub¬ 
lish an impartial biography of me with selections of my 
speeches and writings and I appropriate for that purpose 
the sum of Ten Thousand Dollars to be paid by my 

14 executors as needed. This provision is made not to 
secure an eulogy for I am conscious of many faults, 

but I claim that in my duty to the public I have been honest. 
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faithful and true. I hereby allow to Henry S. Sherman, 
Two Thousand Dollars a year, commencing at the date of 
my death, and continuing as long as he lives, and my wife 
survives me, as full compensation for his services; as exe¬ 
cutor and his acceptance of this trust shall be considered as 
his agreement to this rate of compensation. I trust my 
wife will take an active part as executrix, for which I wish 
her paid liberally. 

ARTICLE FIVE. It is my will and I hereby direct, that 
my property not needed for the payment of the foregoing 
devises and bequests shall as far as possible be kept intact 
until the death of my wife. I hereby authorize and em¬ 
power my executors to sell, convey or dispose of ehough of 
my real or personal property or both to pay the several be¬ 
quests and stipulations herein contained, as well as to pay 
all taxes, assessments, repairs, improvements and expenses 
that may accrue under this will, and may at their discre¬ 
tion invest any money on hand in income producing build¬ 
ings on any property owned by me in Washington. After 
the death of my wife when the special fund provided for 
her support lapses to my estate I hereby give and bequeath 
1st. To the President and Faculty of Kenyon College, Ohio, 
Five Thousand Dollars. 2nd. To the President and Faculty 
of Oberlin College, Ohio, Five Thousand Dollars, i 3rd. To 
the City of Mansfield, Ohio, Five Thousand Dollars, for the 
improvement of the Sherman-Heineman Park, each to be 
paid within one year after the death of my wife. | 

ARTICLE SIX The rest and residue of my property 
and the accretion thereto after the death of my wife, and 
the full execution of all the foregoing provisions of 
15 this will, I hereby give, devise and bequeath, in equal 
parts, share and share alike, to my daughter, Mary 
Stewart Sherman, to Henry S. Sherman, (son of my 
brother Charles) to Hoyt Sherman, (son of myi brother 
James) to Phileman Tecumseh Sherman (son of my^ brother 
William T.) to Charles H. Sherman (son of my: brother 
Lampson) and to Charles M. Sherman (son of my brother 
Hoyt) to be divided if practicable among the six by amica¬ 
ble partition. In case of the death of either of sai(i residu¬ 
ary legatees before this bequest accrues, then his or her 
share is hereby granted to his or her heirs at law. I Having 
made and declared this will after full consideration not in 
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view of death but of its ever constant possibility I appeal to 
my relatives to aid my Executors in a spirit of forbearance, 
to carry it into full effect I allow my executors two years 
without interest to pay the legacies embraced in article 
three of this will. 

I hope to live long enough to execute many provisions of 
this will when they shall cease and terminate. Any person 
contesting this will shall receive no gift, devise or legacy 
under it, and my executors are authorized and enjoined not 
to pay any such, nor shall such person receive any portion 
of mv estate by inheritance. 

' JOHN SHERMAN (Seal) 

The foregoing paper writing on nine folio pages entirely 
in the handwriting of the testator was signed and sealed by 
John Sherman of Mansfield, Ohio, now a Senator of the 
United States in our presence and in the presence of each 
of us on this 22nd day of December A. D. 1890, and he then 
and there, to-wit, at the City of Washington, District of 
Columbia, in the presence of each of us declared it 
16 to be his last will and testament, and at his request 
in his presence and in presence of each other we 
signed our names as witnesses hereto. 

ANSON G. McCOOK 

, ELISHA J. BABCOCK 

M. L. SMYSER 
HENRY A. VALE 


I John Sherman a citizen of Ohio and a resident of Mans¬ 
field, in that State, do make and declare this paper writing 
as my codicil to my last will and testament dated and exe¬ 
cuted on the 22nd day of December A. D. 1890. My nephew, 
Henry S. Sherman, named by me as an executor of said will 
died since that will was made. I therefore do hereby desig¬ 
nate and appoint in place of the executors named in sail 
will, Myron M. Parker of Washington, D. C., and Winfield 
S. Kerr, of Mansfield, Ohio as executors of the said will and 
of this codicil. I confer upon them or the successors of 
them, all the powers and duties conferred upon my wife and 
Henry S. Sherman in said will and in the powers prescribed 
in this codicil I hereby give and grant to each of said execu¬ 
tors in full compensation for their services the sum of One 
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Thousand Dollars per annum, from the date of my' death to 
the termination of their services, not in any event exceed¬ 
ing three years, and also the actual expenses of travel in¬ 
curred by them in the discharge of their duties as execu¬ 
tors. My adopted daughter, Mary Stewart Shernjian, hav¬ 
ing married since the execution of said will, to James I. 
McCallum and two children having been born to them named 
John Sherman McCallum, and Cecilia S. McCallum, now 
therefore to secure to my said daughter and to her children 
and to those born to her hereafter I hereby direct my 
17 executors to pay all sums and deliver all property 
to my said daughter in trust for her and to i her chil¬ 
dren. I give to my daughter and to her children,! in addi¬ 
tion to the property granted in said will, the house and lot 
in the City of Washington, numbered 1319 in the block on 
the north side of K Street, between Thirteenth and Four¬ 
teenth Streets, North West, and adjoining the residence in 
which I live, and I hereby authorize my executors! to make 
a deed to said property. | 

Made and executed this 15th day of January, 1^00. 

JOHN SHERMAN (Seal) 

i 

The foregoing paper writing was signed and sealed by me 
John Sherman of Mansfield, Ohio, in our presence and in 
the presence of each of us on this 15th day of January, 
A.D., 1900, and he then and there in the City of Washington, 
District of Columbia, in the presence of each of us declared 
it to be his last will and testament, and at his request in his 
presence and in the presence of each other we signed our 
names as witnesses hereto. I 

WM. A. McKENNEY 1405 G. St. N.W. Wash. D. C. 

WARD THORON 1405 G. St. N.W. Wash. D. C. 

HOWARD S. REESIDE 1405 G. St. N.W. Wash. D. C. 

ALFRED B. LEET 1405 G. St. N.W. W^sh. D. C. 


Copy 


The Last Will and Testament 

of 

Mary Sherman McCallum. 


I 

I, Mary Sherman McCallum, of the City of Washington, 
District of Columbia, do make, publish and declare this my 
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last Will and Testament, hereby revoking and annulling any 
and all Wills, Testaments and Codicils by me at any time 
heretofore made. 

ITEM I. I wish my body cremated and the ashes 

18 buried in the cemetery at St. Jean de Luz, France 
(Bases Pyrenees). My son’s body is buried there 

and there are places for three others. 

ITEM II. I give and bequeath unto my grandchildren, 
Irene McCallum and Marie Rose McCallum, the sum of 
Five Hundred Dollars ($500.00) each. These bequests are 
to be held by my Executors and paid over to my said grand¬ 
children, with accumulations thereon, when they shall re¬ 
spectively attain the age of twenty-one years. Should 
either of my said grandchildren die before attaining said 
age of twenty-one (21) years, her legacy, with accumula¬ 
tions thereon, shall be paid to the survivor when she shall 
attain said age; but in the event both of my said grand¬ 
children should die before attaining the age of twenty-one 
(21) years, both legacies, with accumulations thereon, shall 
be added to, held and distributed as a part of my residuary 
estate. 

ITEM III. I give and bequeath unto Frances Douglas, 
Helen Douglas and Edith Douglas, 423 West Park Avenue, 
Mansfield, Ohio, the sum of Five Hundred Dollars ($500.00) 
each. 

ITEM IV. I give and bequeath unto Josephine Bushby, 
517 F Street, Northeast, Washington, D. C., the sum of One 
Hundred Dollars ($100.00). In the event she shall prede¬ 
cease me, said legacy shall be added to, held and distributed 
as a part of my residuary estate. 

ITEM V. I give and bequeath unto Ellwood 0. Wagen- 
horst the sum of Five Hundred Dollars ($500.00). With 
this legacy I request that he buy some article in remem¬ 
brance of me. In the event he shall predecease me, said 
legacy shall be added to, held and distributed as a part of 
my residuary estate. 

ITEM VI. All of the rest, residue and remainder of my 
estate and property, of whatsoever character, whensoever 
acquired and wheresoever situate, including all estate and 
property to or in which I shall have any right, title, claim or 
interest whatsoever at the time of my death, I give 

19 devise and bequeath, in fee simple and in absolute 
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estate, unto my dangliter, Cecelia Sherman McCallum Par¬ 
ker, provided she shall survive me. 

In the event my said daughter shall predecease me, I 
have, devise and bequeath all of said rest, residue and re¬ 
mainder of my estate unto the National Savings aiid Trust 
Company, a corporation organized under the laws in force 
in the District of Columbia and doing business therein, and’ 
EUwood 0. Wagenhorst, in and upon the foUow^g uses 
and trusts, nevertheless, that is to say: I 

(a) My said Trustees shall divide my said i^esiduary 
estate into as many equal parts as there shall be children of 
my said daughter living at the time of my death, counting 
also an equal share thereof for the issue collectively of each 
child of my said daughter who may then be deceased. Said 
several shares so set aside shall be my said Trustee^ be held, 
manager, invested and reinvested, or disposed of ag is here¬ 
inafter provided, that is to say: 

(b) My said Trustees shall pay unto the duly appointed 
Guardian or Guardians of each child of my said daughter 
the entire net income derived from the share of my residu¬ 
ary estate so set aside for such child’s benefit unliil attain¬ 
ment by such child of the age of twenty-one (2^) years, 
whereupon the corpus of such share shall be byimy said 
Trustees conveyed, assigned, transferred and delivered unto 
such child, in fee simple and in absolute estate. 

(c) In case of the death of any child of my said daughter 
during the period of the trusts herein created for the benefit 
of the child so dying, leaving issue surviving, my said Trus¬ 
tees shall thereupon (namely, upon such death) convey, as¬ 
sign, transfer and deliver the entire share of my i-esiduary 

estate set aside for the benefit of such child unto such 
20 child’s issue, per stirpes, in fee simple and in abso¬ 
lute estate. | 

(d) In case of the death of any child of my said daughter 
during the period of the trusts herein created for the benefit 
of the child so dying, leaving no issue surviving, jhe share 
of my residuary estate set aside for such child’s benefit shall 
at the death of such child fall into and be added to ^e other 
shares of my said residuary estate held in trust for the 
benefit of the surviving children of my said daughter, and 
issue of deceased children, or distributed to them hs herein 
provided, as the case may be, the issue, per stirpes, of any 
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deceased child of my said daughter to take, or to have ad¬ 
ministered for his, her or their benefit, the share which his, 
her or their ancestor would be entitled to receive or to have 
the benefit of if living. 

(e) The share or shares of my residuary estate set apart 
as hereinbefore directed for the benefit of the issue of each 
child of my said daughter who may be deceased at my death 
shall by my said Trustees be conveyed, assigned, trans¬ 
ferred and delivered, in fee simple and in absolute estate, 
unto the issue, per stirpes, of each such deceased child re¬ 
spectively upon attainment of the age of twenty-one (21) 
years, the income from such share or shares to be mean¬ 
while paid over unto the duly appointed Guardian or Guard¬ 
ians of such issue. 

ITEM 'VII. Should any person to whom a share or inter¬ 
est in my estate is given under this my last Will and Testa¬ 
ment oppose the probate thereof, or take any proceedings 
before any Court to alter, annul or have declared void any 
provisions thereof, then and in that event, I direct that all 
interest in or under my said Will in favor of such person 
so opposing the probate thereof or taking such proceedings 
as aforesaid, or declining to assent to the probate thereof, 
shall cease and become void, and the sahre or interest in my 
said estate such person would have received shall be dis¬ 
posed of as a part of my residuary estate. 

21 ITEM VIII. For the purpose of properly admin¬ 
istering my estate, I hereby authorize and empower 
my Twrstees named in Item VI hereof, and my Executors 
hereinafter named, in their absolute discretion, to sell any 
part or aU of my estate and property, and in consummation 
of such sale or sales, to convey, assign, transfer and deliver 
the property sold, in fee simple and in absolute estate, unto 
the purchaser or purchasers thereof, who shall be under 
no obligation to see to the application of the purchase 
money. 

ITEM IX. I nominate, constitute and appoint the said 
National Savings and Trust Company and said Ellwood O. 
Wagenhorst Executors of this my last Will and Testament. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand, this sixth day of August, A. D. 1932, to this my last 
Will and Testament, typewritten upon five pages. For the 
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purpose of identifying the same, I have signed thb margin 
of each of the four preceding pages hereof. I 

(Signed) MAEY SHERMAN McCAjLLUM 

Signed, published and declared by the above-named tes¬ 
tatrix, MARY SHERMAN McCALLUM, as and for her 
last Will and Testament, in the presence of us, who, at her 
request, in her presence and in the presence of one| another, 
have hereunto subscribed our names as witnesses^ this 6th 
day of August, A. D. 1932. i 

(Signed) FRANK STETSON Washingt|on, D. C. 

DANA BORNET Washington, D. C. 

HENRY W. BRANSON Washington, D. C. 


22 Answer of Defendant Cecilia Sherman McCollum 

Parker, 

Filed June 5-1936 

I 

Comes now Cecilia Sherman McCallum Parker land sav¬ 
ing and reserving to herself all benefit of exception because 
of the errors, uncertainties and imperfections appearing in 
the bill of complaint filed against her herein as though she 
had moved to dismiss the same, for answer thereto; or to so 
much thereof as she is advised it is material and ijecessary 
to make answer unto, answering says: 

1. For the purposes of this case she admits the allega¬ 
tions of paragraph one of the bill. 

2. She admits the allegations of paragraph two of the 

bill, except that she says her name is Cecilia (not i Cecelia) 
Sherman McCallum Parker. | 

3. She admits the allegations contained in paragraph 
three of the bill as to the citizenship and residence! of John 
Sherman, deceased, the date of his death, the execution by 
him of his last will and testament on December 22, 1890, 
and codicil thereto on January 15, 1900, the admission of 
the same to probate and record in the Probate Court of 
Richland County, Ohio, on November 15,1900, the granting 
of ancillary letters testamentary on December 14, 1900, by 
the Supreme Court of the District of Columbia, folding'a 
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Probate Court, and that a copy of said will and codicil is 
attached to said bill of complaint as a part thereof. 

Further answering said paragraph three as to the devises 
and bequests referred to therein, for greater accuracy with 
respect to said provisions she refers to the said will and 
codicil of John Sherman, deceased, copies of which are at¬ 
tached as exhibits to the bill of complaint, and duly certified 
copies thereof are among the records of this Court. 

4. She admits the allegations contained in para- 
23 graph four of the bill. 

5. Answering paragraph five of the bill she admits 
that subsequent to the admission to probate and record of the 
last will and testament and codicil thereto of John Sherman, 
deceased, in the Probate Court of Kichland County, Ohio, 
and the granting of ancillary letters testamentary thereon 
to Myron M. Parker and Winfield S. Kerr by the Supreme 
Court of the District of Columbia, holding a Probate Court, 
said Myron M. Parker and Winfield S. Kerr, executors un¬ 
der the will of said John Sherman, deceased, pursuant to 
the authority granted to them in and by said will and codi¬ 
cil, and pursuant to the construction placed thereon as here¬ 
inafter set forth, conveyed to Mary Sherman McCallum 
(the person named in the will and codicil of John Sherman 
as his adopted daughter), individually and in her own right, 
by deed dated July 20,1901, and recorded in the oflSce of the 
Eecorder of Deeds for the District of Columbia, in Liber 
2580, at folio 218, the real estate, with the improvements 
thereon, set forth and described in said paragraph five. 

Further answering said paragraph defendant avers that 
the real estate set forth and described therein, which was 
valued and appraised at a fair cash value in the aggregate 
of $58,250., was conveyed at said valuation to the said Mary 
Sherman McCallum by Myron M. Parker and Winfield S. 
Kerr, as executors as aforesaid, in part payment of the 
legacy of $100,000. bequeathed to her by Article Second of 
the aforesaid last will and testament of John Sherman, de¬ 
ceased; and the balance of $41,750. thereof was paid to her 
bv said executors in cash. 

For greater accuracy and certainty as to the terms and 
provisions of said deed and the properties thereby con¬ 
veyed, defendant files herewith, as ‘‘Exhibit A”, a true 
copy of said deed, and prays that the same may be read and 
considered as a part of this answer. 
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24 6. She admits the allegations contained in para¬ 
graph six of said bill. i 

7. That for the purposes of this case she admits the alle¬ 
gations contained in paragraph seven of the bill. 

8. Answering paragraph eight of the bill, defendant 

denies that under the codicil to the will of John j Sherman, 
his adopted daughter, Mary Sherman McCallum, and her 
two children, namely, John Sherman McCallum and this 
defendant Cecilia Sherman McCallum, now CecUia Sher¬ 
man McCallum Parker, “became and were entitled to a un¬ 
divided one-third (1/3) interest each”, or entitled to any 
interest, in the property mentioned in said will aid codicil, 
which was devised and bequeathed to Mary Sherman Mc¬ 
Callum; and she further denies that by the conveyance of 
the property as aforesaid to the said Mary Sherman Mc¬ 
Callum individually, she then and there became and was 
trustee of the undivided two-third (2/3) interest, or of any 
interest, in the said property for the benefit of her alleged 
co-tenants and children, John Sherman McCallunii, and the 
defendant, Cecilia Sherman McCallum Parker. the con¬ 
trary defendant is advised and therefore avers thht the pro¬ 
visions of said last will and testament of John Sherman, 
deceased, and the codicil thereto, relating to the property 
bequeathed and devised to Mary Sherman McCallum, gave 
to her an absolute fee or estate therein. I 

9. Answering paragraph nine of the bill, defendant, upon 
information and belief, says that the said Mary'Sherman 
McCallum, as she had the right to do, did posses^, control, 
manage and deal “with all of the said real estate” as her 
individual property in fee simple; and that after acquir¬ 
ing said real estate she, the said Mary Sherman McCallum, 
from time to time, sold and disposed of the same. | 

As to the other allegations set forth in gaid para- 

25 graph nine, defendant says she is without knowledge, 
except that defendant, upon information and belief, 

says no information was ever sought from said Mary Sher¬ 
man McCallum by the plaintiffs herein, or any of them, or 
by anyone else on their behalf, as to what disposition had 
been made by the said Mary Sherman McCallum of said 
lands. 

I 

10. Answering paragraph ten of the bill, defendant denies 
that the said Mary Sherman McCallum was ever the co-own- 
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erwithJoim Sherman McCallum and this defendant of any 
parcels of land or other property, or that she was ever trus¬ 
tee of any real estate or other property, or of any undivided 
interest in any real estate or other property, for the benefit 
of her said children, John Sherman McCallum, and this de¬ 
fendant; and further denies that the said Mary Sherman 
McCallum ever received any proceeds from the sales made 
by her of various parcels of land, or of any parcels of land 
or other property, of which she was trustee for the benefit 
of John Sherman McCallum and this defendant as alleged 
co-tenants, each entitled to an undivided one-third (1/3) 
interest, or any other interest therein, as alleged co-owners 
thereof, or otherwise. 

Further answering said paragraph defendant admits that 
at the time of her death the said Mary Sherman McCallum 
was seized in fee simple and the record owner of the par¬ 
cels of land and the buildings and improvements therein set 
forth and described in said paragraph ten. Upon informa¬ 
tion and belief, she denies that the same, or any of said land 
and properties, were acquired by the said Mary Sherman 
McCallum from the proceeds of sales made by her of prop¬ 
erty devised and bequeathed in and by the last will and tes¬ 
tament, and codicil thereto, of John Sherman, deceased, in 
which John Sherman McCallum and this defendant were 
each vested with and entitled to an alleged undivided 
26 one-third (1/3) interest, or any other interest, there¬ 
in; or from the proceeds of sales of any property, 
real or personal, which was vested in and by the will of J ohn 
Sherman, deceased, and the codicil thereto, or otherwise, in 
the said Mary Sherman McCallum as trustee for the benefit 
of the said John Sherman McCallum and this defendant. 

Further answering said paragraph defendant, upon in¬ 
formation and belief, says that the parcels of land and the 
buildings and improvements thereon therein referred to and 
described as lot No. 800 in Square 198 known as premises 
1026 15th Street, N. W., (Cecil Apt. House), lot 801 in 
Square 198 known as premises 1506 L Street, N. W., and 
lots 802 and 803 in Square 198 known as premises 1022 15th 
Street, N. W., were acquired by the said Mary Sherman 
McCallum with her own moneys some years after the death 
of said John Sherman and the settlement and distribution 
of his estate; but she is without knowledge sufficient to form 
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a belief as to the source or sources from wbicu the said 
Mary Sherman McCallum obtained the consideration or 
considerations for the purchase of said property. I 
Further answering said paragraph defendant, upon in¬ 
formation and belief, states that the improvements known 
as 1319 K Street, N. W., were erected on original lot 9, and 
the West one foot and nine inches front on K Street, N. W. 
of original lot 8 in Square 248 by the full depth thereof, and 
that the same is now known for purposes of assessment 
and taxation as lot 803 in said Square; and tha|; said lot 
804 in said Square, known as premises 1321K Street, N. W., 
includes original lots 10 and 11 in said Square, and is now 
known for purposes of taxation as lot 804. I 

Further answering said paragraph defendant denies that 
lot 803 in Square 248 known as premises 1319 K Street, 
N. W., and lot 804 in Square 248 known as premises 1321 
K Street, N. W., or either of them, were acquired by the 
said Mary Sherman McCallum with proceeds from 
27 sales made by her of real estate or other i property 
which was devised and bequeathed to her in and by 
the last will and testament and codicil of John Sherman, 
deceased; but on the contrary defendant says that John 
Sherman and his wife, Cecilia Stewart Sherman^ by deed 
dated November 14,1899, and recorded September 19,1900, 
in Liber 2508 at folio 471, conveyed, in fee simple, original 
lot 9 in Square 248 to.the said Mary Sherman McCallum; 
and that subsequent to the death of John Sherman, Myron 
M. Parker and Winfield S. Kerr, executors under his will, 
by deed dated July 20, 1901 and recorded July 24, 1901, in 
Liber 2580 at folio 222, conveyed to the said Mary I Sherman 
McCallum the west one foot nine inches front onlK Street 
north, of lot numbered 8 by the full depth of said lot in the 
subdivision of Square 248 made by the heirs of Jotn David¬ 
son, etc., in which said deed it is recited that the said piece 
of land constituted a part of the premises knovm as No. 
1319 K Street, and that the same was conveyed ! to Mary 
Sherman McCallum pursuant to the authority and direc¬ 
tions contained in the codicil to the will of John Sherman, 
deceased. In this connection defendant further ajvers that 
as to said West one foot and nine inches front of original 
lot 8 in Square 248 by the full depth thereof, the said Mary 
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Sherman McCallum, from the date of the aforesaid convey¬ 
ance to her of said original lot nine in Square 248 by the 
said John Sherman and Cecilia Stewart Sherman, his wife, 
to the date of her death, was in the sole, open, notorious and 
exclusive possession of the same adverse to all the world, 
and under a claim of full and absolute ownership thereof; 
and since the death of the said Mary Sherman McCallum 
defendant has continued in such absolute possession 
thereof. 

That as to said lot 804 in Square 248 known as premises 
1321 K Street, N. W., which includes original lots 10 and 11 
in said Square as aforesaid, defendant says that by deed 
dated July 26, 1900, and recorded September 19, 
28 1900, John Sherman (widower) conveyed to Mary 

Sherman McCallum, in fee simple, original lots 10 
and 11 of the heirs of John Davidson subdivision in Square 
248, with the improvements thereon, which said deed is re¬ 
corded in Liber 2508, folio 467. 

As to the other matters and things alleged in said para¬ 
graph ten defendant says she is without knowledge suffi¬ 
cient to form a belief with respect thereto. 

11. Answering paragraph eleven of said bill, defendant 
admits the allegations therein contained as to the date of 
the death of Mary Sherman McCallum, the execution by her 
of a last will and testament, dated August 6, 1932, and the 
admission of the same to probate and record in this Court 
sitting as a Probate Court on January 7, 1934, and that a 
copy thereof is filed with the bill herein; and also admits 
that in and by her said will the said Mary Sherman McCal¬ 
lum, after making various and sundry bequests and other 
provisions, including Five hundred dollars ($500.) in trust 
for each of the infant plaintiffs herein, devised and be¬ 
queathed the rest and residue of her estate to this defen¬ 
dant. 

Further answering said paragraph defendant admits 
that the said Mary Sherman McCallum died seized and pos¬ 
sessed of the parcels of real estate, situate in the District 
of Columbia, set forth and described in paragraph ten of 
the bill, and that, under the provisions of her will, said real 
estate passed to defendant, who is now seized and possessed 
of the same. 
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That, except as to the west one foot nine inches by the 
fnll depth of original lot 8 in Square 248, defendant denies 
that the said real estate, described in said paragraph ten of 
the bill as lot numbered 803 in Square 248, knowh as prem¬ 
ises 1319 K Street, N. W., consisting of original lot 9 and 
the west one foot eight inches of original lot 8 as aforesaid, 
and lot numbered 804 in Square 248, known as prem- 
29 ises 1321 K Street, N. W., was acquired by the said 
Mary Sherman McCallum under the terms and pro¬ 
visions of the will and codicil of John Sherman, deceased, 
or represent a reinvestment of the proceeds of me sale of 
any real estate or other property acquired by §aid Mary 
Sherman McCallum pursuant to the will and codicil of John 
Sherman, deceased. | 

That as to the acquisition by said Mary Sherman McCel- 
lum of the real estate described in said paragraph ten of 
the bill as lots Nos. 800, 801, 802 and 803 in Square 198, de¬ 
fendant, without repetition, refers to her answer in para¬ 
graph ten hereof with respect thereto. | 

12. Further answering said bill defendant is! informed 
and believes and therefore alleges that Myron M. Parker 
and Winfield S. Kerr, executors under the last will and tes¬ 
tament and codicil thereto of John Sherman, deceased, be¬ 
ing in doubt as to the meaning and true construction to be 
put on the following clause of the testator contained in the 
codicil to his will, namely: ‘‘my adopted daughter Mary 
Stewart Sherman having married since the execution of 
said will to James I. McCallum and two children having 
been born to them named John Sherman McCallutn and Ce¬ 
celia S. McCallum, now therefore to secure to my said 
daughter and to her children and to those bom to! her here¬ 
after, I hereby direct my executors to pay all surns and de¬ 
liver all property to my said daughter, in trust for her and 
to her children”, filed on February 18,1901, in th^ Court of 
Common Pleas, Richland County, Ohio, which court had 
original jurisdiction of the administration of the estate of 
said John Sherman, deceased. Case No. 8627, ^ petition 
against Mary Sherman McCallum, James I. McCallum, hus¬ 
band of Mary Sherman McCallum, John Sherman McCal¬ 
lum, an infant, and Cecelia S. McCallum, an infajit, as de¬ 
fendants thereto, in which they suggested to the pourt the 
following questions to be determined by it, nainely, (1) 
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‘‘whether the said clause creates a trust, and if so 

30 who are the beneficiaries and who is the trustee’’; 
and if a trust is thereby created (2) “whether the 

trust is valid under the statutes against perpetuity' and 
whether it is sufficiently certain and definite to be legal and 
capable of execution”; that they had determined to pay 
said specific legacy of $100,000. to Mary Sherman McCal- 
lum in the manner following, to-wit: $60,000. in real estate 
and $40,000. in personal estate consisting of stocks, bonds, 
mortgages or cash as may be determined, and (3) “whether 
the respective parts which shall be paid in personal and real 
estate aforesaid shall be transferred and delivered to Mary 
Sherman McCallum in trust or in full ownership and if in 
trust on what terms and conditions.” They further sug¬ 
gested in their said petition that the portion of the estate 
which shall go to said Mary Sherman McCallum as residu¬ 
ary legatee will be paid in both real and personal property 
or estate and if the said provisions of the will create a trust 
and the Court so construes the will, “they ask to be in¬ 
structed as to the terms and conditions on which the said 
residuary legacy shall be transferred to her”. 

And said executors in and by their said petition prayed 
“that the Court give judgment and directions in regard to 
the true construction of said provisions and as to what 
plaintiffs’ duties are in the premises and for all proper re¬ 
lief.” 

That the adult defendants to said petition, namely, Mary 
Sherman McCallum and James I. McCallum, waived serv¬ 
ice of summons and entered their appearance therein; and 
the infant defendants were duly served by publication. A 
guardian ad litem was appointed for said infant defendants 
and filed an answer in said cause on their behalf. 

Thereafter, said Court, on July 18, 1901, passed and en¬ 
tered in said cause its judgment or decree, in which the 
Court, amongst other things, says “that the provi- 

31 sions of said last will and testament relating to de¬ 
fendant, Mary Sherman McCallum, and the codicil 

thereto, do not create a trust of the money and property be¬ 
queathed to her, but on the contrary give her an absolute 
fee or estate in said money and property and the said exe¬ 
cutors are directed to pay to her all money and convey all 
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property, real and personal, according to the coiistrnction 
made in this decree’’. A true copy of said petition of said 
executors and of said decree is hereto attached as M Exhibit 
B” and prayed to be read and considered as a part of this 
answer. 

That said judgment or decree remains in full ^orce and 
effect, and has never been reversed, challenged or objected 
to, either by any of the parties thereto, or otherwise; that 
John Sherman McCallum, one of the infant defendants 
thereto and the husband of the adult plaintiff herein and 
the father of the infant plaintiffs to this cause, a^uiesced' 
thereto for the period of about eight years subsequent to 
his attaining his majority and prior to this death on May 
11, 1924. 

By reason of the foregoing, defendant avers | that the 
aforesaid adjudication in said Court of Commbn Pleas, 
Eichland County, Ohio, of said provisions contained in the 
codicil to the will of John Sherman, deceased, is res ad- 
judicata as to the plaintiffs herein, and that they are 
estopped to claim to the contrary thereof. I 

13. Further answering said bill of complaint, and by way 
of special defenses thereto, this defendant says that said 
plaintiffs are not entitled to the relief sought in and by said 
bill of complaint for the following reasons: 

(a) The adjudication in the Court of Common Pleas, 
Eichland County, Ohio, the State of the domicile of the tes¬ 
tator at the time of the execution of his will and codicil and 
at the time of his death, hereinbefore referred to, with re¬ 
spect to the interpretation and meaning of testator’s 

32 language contained in the said codicil to his will, is 
res adjudicata as to the plaintiffs herein with respect 
to their claim of ownership to an alleged undivided interest, 
or to any interest, in the property bequeathed and devised 
by the ^1 of testator to Mary Sherman McCallum, and 
they are estopped to claim to the contrary thereof. I 

(b) It appears from the allegations of said billi of com¬ 
plaint that, notwithstanding the judgment and decree of the 
Court of Common Pleas of Eichland County, Ohiol, herein¬ 
before referred to, if the aforesaid Mary Sherman McCal¬ 
lum and her children, John Sherman McCallum and this de¬ 
fendant, in fact took any community of interest in the prop- 
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erty bequeathed and devised under the last will and testa¬ 
ment of John Sherman, deceased, then, under the laws then 
in force in the District of Columbia, the said parties took 
said property and estate as joint tenants, and not as tenants 
in common; and, upon the death of the said John Sherman 
McCallum his interest in said property passed to the said 
Mary Sherman McCallum and this defendant by right of 
survivorship, and upon the death of the said Mary Sherman 
McCallum her interest in said property passed to this de¬ 
fendant by right of survivorship and the whole thereof be¬ 
came vested absolutely in this defendant. 

(c) It appears from the allegations of said bill of com¬ 
plaint that said plaintiffs are not entitled to the discovery 
therein sought, for the reason that said bill does not show 
any fiduciary or other relation existing between the plain¬ 
tiffs and defendant, or any interest in said plaintiffs or any 
of them, entitling them to such discovery. 

(d) It appears from the allegations of said bill of com¬ 
plaint that said plaintiffs are not entitled to any accounting 

from this defendant, for the reason that said bill 
33 does not show any fiduciary or other relation exist¬ 
ing between the plaintiffs and defendant, or any in¬ 
terest in said plaintiffs, or any of them, entitling them to 
such accounting. 

(e) It appears from the allegations of said bill of com¬ 
plaint that said plaintiffs are not entitled to maintain the 
same for the reason that the codicil to the aforesaid last wiU 
and testament of John Sherman, deceased, is properly to be 
construed as containing words of limitation, carrying the 
entire property bequeathed and devised by said will to the 
said Mary Sherman McCallum, and not as containing any 
words of purchase vesting any title thereto, or interest 
therein^ in either of the said children of the said Mary 
Sherman McCallum, namely, John Sherman McCallum and 
this defendant. 

(f) It appears from the allegations of said bill of com¬ 
plaint that said plaintiffs are guilty of laches, unexplained 
on the face of said bill or otherwise. 

(g) It appears from the allegations of said bill of com¬ 
plaint that the plaintiffs are barred by the Statute of Limi¬ 
tations from presenting their pretended claim herein. 
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And having fully answered, this defendant praiys that she 
may be hence dismissed with her costs in this behalf most 
unreasonably sustained. I 

I 

CECILIA McCALLUM PAEKEE 

PAEKEE AND PAEKEE, I 

By CHAUNCEY G. PAEKEE | 

MINOE, GATLEY & DEUEY, 

By BENJ. S. MINOE, 

Attorneys for Defendant. 

District of Columbia, to-wit: \ 

Cecilia Sherman McCallum Parker, being | first duly 
sworn according to law, upon oath deposes and! says that 
she has read the foregoing Answer by her subscribed and 
knows the contents thereof; that the matters and 
34 things therein stated upon her personal knowledge 
are true and those things stated upon iriformation 
and belief she believes to be true. I 

CECILIA McCALLUM PAEKEE 

i 

Subscribed and sworn to before me this 4th day of June, 
A. D., 1936. 

FANNY E. FEEEMAN, 

Notary PMic, D. (7.| 

(Seal) I 
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EXHIBIT ‘‘A’’ 


This Indenture, Made this Twentieth day of Jhly in the 
year of our Lord one thousand nine hundred and one by and 
between Myron M. Parker, of the District of Columbia and 


Winfield S. Kerr of Mansfield in the State of Ohib, as exec¬ 
utors under the last will and testament of John! Sherman 
deceased, and The Codicils thereto, hereinafter designated 
as parties of the first part, and Mary Sherman McCallum 
of District of Columbia and designated in said will as Mary 
Stewart Sherman, party of the second part. Whereas the 
said John Sherman by his said last will and testament, a 
copy of which has been filed and recorded in thb office of 


the register of wills for The District of Columbia by article 
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second of said will, gave, devised and bequeathed to the said 
party of the second part, she being designated in said will 
as Mary Stewart Sherman the sum of one hundred thou¬ 
sand dollars and by said will directed the executors of said 
will within six months after his death, with the consent and 
approval of said party of the second part to set aside, dedi¬ 
cate and designate, as the separate property of said party 
of the second part, so much of the testators estate as equals 
in cash value the aforesaid sum of one hundred thousand 
dollars one-half or more of which shall be productive real 
estate. And whereas by a codicile to said last will, the said 
parties of the first part were appointed executors in place 
of the executors originally appointed, and said parties of 
the first part were given the same powers as the executors 
originally appointed. And whereas pursuant to the powers 
in said will contained the said parties of the first part have 
heretofore within the time and in the manner specified in 
said will and with the consent and approval of said party of 
the second part, which consent is evidenced by the said par¬ 
ty of the second part signing these presents, set aside, ded¬ 
icated and designated as the separate property of the said 
party of the second part, the hereinafter described parcels 
of land, all of which are improved, and productive of in¬ 
come said parcels being valued and appraised at a fair cash 
value in the aggregate of Fifty-eight thousand, two hun¬ 
dred and fifty dollars. And whereas said parties of the 
first part are advised that by the terms of said will and cod¬ 
icils and by reason of the premises said party of second 
part is entitled to a conveyance in fee simple of said parcels 
of land and premises. 

Now Therefore This Indenture Witnesseth, that the said 
parties of the first part for and in consideration of the 
premises and of the sum of five dollars, lawful money to 
them in hand paid by the party of the second part, the re¬ 
ceipt of which, before the sealing and delivery of these pres¬ 
ents, is hereby, acknowledged, have given, granted, bar¬ 
gained and sold, aliened, enfeoffed, released, conveyed and 
confirmed, and do by these presents give, grant, bargain and 
sell, alien, enfeoff, release, convey and confirm unto the par¬ 
ty of the second part, her heirs and assigns forever, the 
following described land and premises, situate, lying and 
being in the District of Columbia, and distinguished as 
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and being part of original lots ten (10) eleven (11) thir¬ 
teen (13) in square seven hundred and fifty two (752) in the 
City of Washington in said District said part of lots ten 
(10) and eleven (11) being described as follows, idz: Be¬ 
ginning for the same at the Northeast comer of I said lot 
eleven (11) and running thence West along South side of 
Street one hundred fowrty-four and 21/1001 (144.21) 
feet to centre of West wall of house No. 221, thence South 
Seventy (70) feet, thence East one hundred and fo^rty-four 
and 21/100 (144.21) feet to West line of Third Street and 
thence North Seventy (70) feet to the place jof begin- 
36 ning, being improved by houses Nos. 221, 223, 225, 
227, 229, 231, 233, 235, and 237 ‘‘H’’ Street North¬ 
east. And for said part of lot thirteen (13) beginning for 
the same at a point in the West line of Third Street distant 
six and 29/100 (6.29) feet South of the Northeast corner of 
said lot thirteen (13) being in the centre of the North wall 
of house No. 722 Third Street East, thence South along said 
Third Street Thirty two 03/100 (32.03) feet to the I centre of 
the South wall of house No. 720 Third Street, thence West 
Seventy (70) feet, thence North Thirty-two an^ 03/100 
(32.03) feet and thence East Seventy (70) feet to ithe place 
of beginning being improved by houses Nos. 720 and 722 
Third Street Northeast. Also lots forty (40), forty-one 
(41) and forty-two (42) in John Shermans subdivision of 
lot seven (7) in Block eight (8) ‘‘Bloomingdale” in the 
county of Washington in said District said subdivision be¬ 
ing recorded in the office of the Surveyor of the District of 
Columbia in County Book 11 page 130. Also lots thirty- 
two (32) thirty three (33) thirty-four (34) thirty*five (35) 
thirty-six (36) and thirty-seven (37) in John Sheman sub¬ 
division of part of lots twenty-one (21) and twenty-two 
(22) in Block nine (9) ‘ ^ Bloomingdale ’ ’ in the said county 
and district, as said subdivision is recorded in said Survey¬ 
ors Office in County Book 12 page 24, together with all and 
singular the improvements, ways easements, rights, privi¬ 
leges and appurtenances, to the same belonging qr in any¬ 
wise appertaining, and all the estate right, titled interest 
and claim, either at law or in equity, or otherwise;however, 
of the parties of the first part, of, in, to or out of the said 
land and premises: To Have and to Hold the said land, 
premises and appurtenances, unto and to the only use of the 
party of the second part her heirs or assigns forever. 
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And the said parties of the first part, each for himself 
and not one for the other and for their heirs, executors and 
administrators, do hereby covenant and agree to and with 
the party of the second part, her heirs and assigns, that 
they the parties of the first part, and their heirs shall and 
will warrant and forever defend the said land and prem¬ 
ises and appurtenances unto the party of the second part, 
her heirs and assigns, from and against the claims of all 
persons claiming or to claim the same or any part thereof, 
or interest therein, by, from, under and through them, the 
said parties of the first part or either of them. 

And further that the parties of the first part and their 
heirs shall and will, at any and all times hereafter, upon the 
request and at the cost of the party of the second part, her 
heirs and assigns, make and execute all such other Deed or 
Deeds, or other assurance in law, for the more certain and 
effectual conveyance of said land and premises and appur¬ 
tenances unto the party of the second part, her heirs and as¬ 
signs, or her or their counsel, learned in the law, shall ad¬ 
vise, devise, or require. 

In Testimony Whereof, the parties of the first part have 
hereunto set their hands and seals on the day and year first 
hereinbefore written. 

MYRON M. PARKER, 

' Executor {Seal) 

WINFIELD S. KERR, 

Execvlor {Seal) 

Signed, sealed and delivered in the presence of: Louis 
Beyer, Jr., as to Jesse E. LaDow, W. H. Rebuck, as to W. S. 
Kerr; James 1. McCallum as to Mary Sherman McCallum. 


37 District of Columbia, to wit: 


I, Louis Beyer, Jr., a notary public in and for the said 
District do hereby certify Myron M. Parker, executor, par¬ 
ty to a certain Deed bearing date on the 20th day of July, 
A. D. 1901, and hereunto annexed, personally appeared be¬ 
fore me in said District the said Myron M. Parker being 
personally well known to me as the person who executed 
the said Deed and acknowledged the same to be his act and 
deed. Given under my hand and official seal this Twentieth 
day of July, A. D. 1901. 


I 

(Notarial Seal) 


LOUIS BEYER, JR., 

Notary Public 
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State of Ohio, | 

Richland County, to wit: I 

I, Jesse E. LaDow a notary public in and for ^:he said 
State and County do hereby certify that Winfield S. Kerr, 
executor, party to a certain deed bearing date on the Twen¬ 
tieth day of July, A. D. 1901, and hereto annexed,! person¬ 
ally appeared before me in said state and county the said 
Winfield S. Kerr being personally well known to mie as the 
person who executed the said Deed and acknowledged the 
same to be his act and deed. Given under my hand and of¬ 
ficial seal this 22nd day of July, 1901. A. D. 

JESSE E. LaDOW, I 

(Notarial Seal) Notary Public 

I 

State of Ohio, i 

Richland County, to wit: I 


I, A. S. Beach, Clerk of the Court of Common PJeas and 
Circuit Court in and for the State and County aforesaid, 
having official cognizance of the fact, do hereby certify that 
Jesse E. LaDow whose genuine signature appear? to the 
foregoing certificate of acknowledgment, was at the date 
thereof, a notary public in and for the County and State 
aforesaid, duly qualified according to law. | 

Witnes my hand and seal of said Court 22nd day of July, 
A. D. 1901. 


A. S. BEACH, 


(Court Seal) 


Clerk 
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EXHIBIT “B” 


In the Court of Common Pleas, Eichland County,! Ohio 


Petition | 

Filed February 18,1901 I 

Case No. 8627 | 

! 

Mybon M. Parker and W. S. E^rr Executors of the last 


Will and Testament of John Sherman, 
Plaintiffs, 


deceased 


vs. 


Mary Sherman McCaliLum, James I. McCalIjUM, husband 
of Mary Sherman McCallum, John Sherman McCal- 
LUM, an infant of 5 years and Cecelia S’. McGallijm, . 
an infant of the age of 2 years. Defendants, | 

I 

The Plaintiff says that on the 22nd day of Deceml^er 1890 
the said John Sherman then in full life and being a resident 
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of Richland Co. Ohio made and published his last will and 
testament and on the 15th dav of Jan. 1900 he made and 
published a codicil to said will and by said will and codicil 
he disposed of all his property real and personal, a copy of 
which will and codicil is hereto attached marked Exhibit A 
made a part of this Petition. 

The said John Sherman departed this life the 24th day of 
October 1900 a resident of Richland Co. Ohio and said last 
will and testament and the codicil thereto was duly admit¬ 
ted to Probate in the Probate Court of Richland County 

Ohio on the-day of Nov. 1900 and on the-day of 

November 1900 the plaintiffs Myron M. Parker and W. S. 
Kerr were appointed by said Probate Court as the execu¬ 
tors of the said last will and testament and at once entered 
upon the duties of said trust. 

That said last will and testament contained the following 
provision being Article 2, namely: ‘‘I give, devise and be¬ 
queath to my adopted daughter Mary Stewart Sherman the 
sum of $100,000 as follows:— I hereby direct my executors 
within six months after my death, with the consent and ap¬ 
proval of my daughter to set aside and designate as Mary’s 
separate property so much of my estate as is equal in cash 
value to the sum of $100,000; one half or more of which 
shall be productive real estate and the remainder in good 
income producing stocks, bonds and mortgages. And the 
said property shall be held by my wife as long as she lives, 
as trustee for Mary, with power to reinvest and change se¬ 
curity ; the income and rents of said property, or so much 
thereof as is necessary for support and maintenance of 
Mary, shall be paid to her as needed. Upon the death of my 
wife the principle whether in real estate or securities, shall 
be conveyed, transferred, and delivered to Mary, or to her 
issue in full ownership. If Mary should die without issue, 
before the death of my wife, this devise and bequest shall 
revert to my estate.” 

The codicil thereto contained the following provision: 
namely; “My adopted daughter, Mary Stewart Sherman, 
having married since the execution of said will, to James I. 
McCallum, and two children having been bom to them, 
named John Sherman McCallum and Cecelia S. McCallum, 
now, therefore, to secure to my said daughter, and to 
39 her children, and to those born to her hereafter, I 
hereby direct my executors to pay all sums and de- 
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liver all my property to my said daugMer in trus^ of her 
and her children.’’ | 

The said Mary Sherman McCallnm is intermarried with 
James I. McCallnm and two children have been bom of 
their marriage, namely: John Sherman, McCallnm, an in¬ 
fant of the age of 5 years and Cecelia S. McCallnin an in¬ 
fant of the age of 2 years. Said Mary Sherman MjcCallnm 
is the age of 33 years and her hnsband James I. MjcCallnm 
is the age of 41 years. The residence of said last named 
parties is 1229-21st. Washington, D. C. I 

Said Mary Sherman McCallnm is the sole heir ^t law of 
said John Sherman deceased, being a danghter by Adoption 
nnder the laws of the State of Ohio. | 

Said last wiU and testament after making nnmerons spe¬ 
cific legacies, which legacies the estate will be amply able 
to pay and leave a large residnary estate, disposes of said 
residnary estate as follows:—^In eqnal shares to said Mary 
Sherman McCallnm, to Henry S. Sherman, to Hoyt Sher¬ 
man, to Philomen Tecnmseh Sherman, to Charles H. Sher¬ 
man, and to Charles M. Sherman, and in case of the death 
of any of the residnary legacies before the beqnest accrnes 
their, his or her share is given to his or her heirs at law. 

The said Cecelia Stewart Sherman wife of testator de¬ 
ceased died prior to the death of her hnsband Join Sher¬ 
man and left as her sole heir at law said Mary Sherman 
McCallnm. i 

The plaintiffs are in donbt abont the meaning ^nd true 
construction to be put on the following clause in the co¬ 
dicil, namely: ‘‘My adopted daughter, Mary IStewart 
Sherman having married since the execution of said will, to 
James I. McCallnm and. two children having been!born to 
them names John S. McCallnm and Cecilia S. M(?Callum, 
now, therefore, to secure to my said danghter and to her 
children and to those born to her hereafter I hereby direct 
my executors to pay all sums and deliver all property to 
my said daughter in trust for her and to her childrefi.” 

The plaintiffs suggest whether the said clause creates a 
trust, and if so who are the beneficiaries and who is the 
trustee. And if a trust is thereby created whether the trust 
is valid under the statutes against perpetuity and whether 
it is sufficiently certain and definite to be legal and capable 
of execution. They further suggest, that they havb deter- 
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mined to pay said specific legacy in the manner following, 
to-wit: $60,000 in real estate and $40,000 in personal estate 
consisting of stocks, bonds, mortgages or cash as may be 
determined, and whether the respective parts which shall 
be paid in personal and real estate aforesaid shall be trans¬ 
ferred and delivered to Mary Sherman McCallum in trust 
or in full ownership and if in trust on what terms and con¬ 
ditions. They suggest that the portion of the estate which 
shall go to said Mary Sherman McCallum as residuary leg¬ 
atee will be paid in both real and personal property or es¬ 
tate and if the said provisions of the will create a trust and 
the Court so construes the will, they ask to be instructed as 
to the terms and conditions on which the said residuary leg¬ 
acy shall be transferred to her. Plaintiffs ask that all par¬ 
ties hereto be duly served with summons and notice of this 
suit and be requested to set up any claims they may have 
under the last will and testament; and that the court 
40 give judgment and directions in regard to the true 
construction of said provisions and as to what plain¬ 
tiff’s duties are in the premises and for all proper relief. 

KEEP & LaDOW, 

' Attorneys for Plaintiffs. 

W. S. Kerr being duly sworn says that he is one of the 
plaintiffs herein and that the matters and things alleged in 
the foregoing petition are true as he verily believes. 

W. S. KEEE 

Subscribed in my presence and sworn to before me this 
14th day of February 1901. 

JESSE E. LaDOW, 

Notary Public. 

WAIVEE 

We the undersigned hereby waive the service of sum¬ 
mons in the above entitled action and enter our appearance 
therein this 15th day of February 1901. 

' MAEY SHEEMAN McCALLUM 

JAMES I. McCALLUM 
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( 

In the Court of Common Pleas, Richland ConntJ’, Ohio 

Filed July 18,19Q1 | 

Journal Entry I 

M. S. Parker, et al. Plaintiff I 

vs. I . 

I 

Mary S. McCallum, et al. Defendants I 

This cause came on for hearing on the petition of the 
plaintiff’s executors of the last will and testament of John 
Sherman, deceased, for a construction of the will of said 
testator as to the legacies, bequests and interests of De¬ 
fendant, Mary Sherman McCallum, under said 'will and 
upon the evidence; and the Court being full^ advised 

41 in the premises, and in due consideration thereof do 
find; 1st. That all the necessary parties Imve been 

made to the suit, and have been served with process, or 
waived service, and that a guardian for the suit for the in¬ 
fant defendants John Sherman McCallum and Cjecelia S’. 
McCallum, has been appointed and filed an answer asking 
that said infants rights be fully protected by the Court. 

2nd. That the provisions of said last will and testament 
relating to defendant, Mary Sherman McCallum,; and the 
Codicil thereto, do not create a trust of the money h^d prop¬ 
erty bequeathed to her, but on the contrary gives her an ab¬ 
solute fee or estate in said money and property and the 
said Executors are directed to pay to her all money and 
convey all property, real and personal according to the con¬ 
struction made in this decree. 

And it is further ordered that the costs of the suit taxed 

at $., including a fee of $850.00 to C. E. 

McBride for his services as guardian, ad litem, aijd Attor¬ 
ney for the infant defendants be paid by the plaintiffs, and 
a judgment is rendered accordingly. 

42 Motion of Defendant to Set Cause Down fof Hearing 

on Special Defenses | 

Filed July 27, 1936 | 

«•*••**• 

Comes now the defendant, Cecelia Sherman IVtcCallum 
Parker, by her attorneys, and respectfully moves this Hon- 


I 

I 


1 

I 
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orable Court to set the above-entitled cause down for hear¬ 
ing on the special defenses set up in her answer heretofore 
filed herein. 

PARKER & PARKER, 

By E. CORTLANDT PARKER 

MINOR, GATLEY & DRURY, 
By BENJ. S. MINOR, 

Attorneys for Defendant. 

Order Granting Leave to File Amended Bill, dc. 

Filed August 19, 1936 

**•••*#♦ 

Upon consideration of the motion of the plaintiffs for 
leave to file an amended bill of complaint herein, and of the 
motion of the defendant to have this cause set down for 
hearing upon the special defenses raised in her answer, and 
it appearing to the court that neither party has any 
43 objection to such action, it is, by the court, this 19 
day of August, 1936, ADJUDGED, ORDERED and DE¬ 
CREED, as follows: 

1. The amended bill of complaint offered by the plain¬ 
tiffs, copy of which is attached to their motion heretofore 
filed herein, shall be forthwith filed herein. 

2. The answer of the defendant to the original bill of 
complaint shall stand as the answer to said amended bill of 
complaint. 

3. This cause shall be, and it hereby is, referred to the 
Assignment Commissioner for the purpose of assigning 
said cause for hearing upon the special defenses raised by 
said defendant in her answer to said amended bill. 

By the Court: 

JAMES M. PROCTOR, 

We consent: Justice. 

WILLIAM STANLEY, 

J. EDWARD BURROUGHS, JR., 

Attorneys for Plaintiffs. 

PARKER & PARKER 
and 

MINOR, GATLEY AND DRURY, 

By ARTHUR P. DRURY. 

Attorneys for Defendant. 
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Findings of Fact and Conclusions of Lav) 

Filed November 20,1936 

i 

Upon consideration of the amended bill of complaint and 
the special defenses raised in the answer with respect there¬ 
to, and the same having been fully argued by coipsel, the 
Court makes the following findings of fact: 

1. John Sherman, a resident of the State of Ohio 
44 died on October 22, 1900, leaving a last will and tes¬ 
tament, dated December 22,1890, and a codicil there¬ 
to, dated January 15,1900. Said will provided, so Ifar as is 
material to the matters involved herein, as follow^: 

‘^AETICLE SECOND. I give devise and bequeath to 
my adopted daughter, Mary Stewart Sherman thb sum of 
One Hundred Thousand Dollars as follows. I hereby di¬ 
rect my executors within six months after my de^th with 
the consent and approval of my daughter to set aside, ded¬ 
icate and designate as Mary’s separate property iso much 
of my estate as is equal in cash value to the said sum of 
One Hundred Thousand Dollars, one-half or more !of which 
shall be productive real estate and the remainder: in good 
income producing stocks, bonds and mortgages and the said 
property shall be held by my wife as long as she lives, as 
trustee for Mary, with power to reinvest and change se¬ 
curity ; the income and rents of said property or iso much 
thereof as is necessary for the support and maintenance of 
Mary shall be paid to her as needed. Upon the death of my 
wife the principal, whether in real estate or securities shall 
be conveyed, transferred and delivered to Mary or to her 
issue in full ownership. If Mary should die without issue 
before the death of my wife this devise and bequest shall re¬ 
vert to my estate. ” 

‘‘ARTICLE SIX. The rest and residue of my property 
and the accretion thereto after the death of my mfe, and 
the full execution of all the foregoing provisions of this will, 
I hereby give, devise and bequeath, in equal parts, share 
and share alike, to my daughter, Mary Stewart SheWan, to 
Henry S. Sherman, (son of my brother Charles) to Hoyt 
Sherman, (son of my brother James) to Philemanj Tecum- 
seh Sherman (son of my brother William T.) to Charles H. 
Sherman (son of my brother Lampson) and to Charles M. 
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Sherman (son of my brother Hoyt) to be divided if practi¬ 
cable among the six by amicable partition. In case of the 
death of either of said residuary legatees before this be¬ 
quest accrues, then his or her share is hereby granted to 
his or her heirs at law. Having made and declared this 
will after full consideration not in view of death but of its 
ever constant possibility I appeal to my relatives to aid 
my executors in a spirit of forbearance, to carry it into full 
effect I allow my executors two years without interest to 
pay the legacies embraced in article three of this will. 

I hope to live long enough to execute many provisions of 
this will when they shall cease and terminate. Any person 
contesting this will shall receive no gift, devise or legacy 
under it, and my executors are authorized and enjoined not 
to pay any such, nor shall such person receive any portion 
of my estate by inheritance.’’ 

2. Subsequent to the execution of his will, the tes- 
45 tutor’s daughter married one James I. McCallum and 
two children were bom of this marriage, namely, 
John Sherman McCallum and Cecelia Sherman McCallum, 
now Parker, both of whom survived the testator. There¬ 
after, the testator executed the aforesaid codicil to his will, 
which contains the following provision: 

^‘My adopted daughter, Mary Stewart Sherman, having 
married since the execution of said will, to James I. Mc¬ 
Callum and two children having been born to them named 
John Sherman McCallum, and Cecelia S. McCallum, now 
therefore to secure to my said daughter and to her children 
and to those born to her hereafter I hereby direct my exec¬ 
utors to pay all sums and deliver all property to my said 
daughter in trust for her and to her children. I give to my 
daughter and to her children, in addition to the property 
granted in said will, the house and lot in the City of Wash¬ 
ington, numbered 1319 in the block on the north side of K 
Street, between Thirteenth and Fourteenth Streets, North 
West, and adjoining the residence in which I live, and I 
hereby authorize my executors to make a deed to said prop¬ 
erty. ’ ’ 

3. Said last will and testament, and the codicil thereto, 
were duly admitted to probate and record in the State of 
Ohio on November 15, 1900, and on December 14, 1900, 
ancillary letters testamentary were granted thereunder to 
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i 

the executors named in said codicil by the Supreme Court 
of the District of Columbia, sitting as a Probate Court. 

4. The said John Sherman McCallum died, intestate, in 

May, 1924, leaving him surviving as his only heirs at law 
and next of kin his widow and two infant childiren, the 
plaintitfs in this cause. ' 

5. The said Mary Sherman McCallum died on Au^st 19, 
1934, seized and possessed of valuable real estate, situate 
in the District of Columbia, leaving a last will and testa¬ 
ment which was admitted to probate and record' by the 
Supreme Court of the District of Columbia, sittihg as a 
Probate Court, on January 7, 1935, in and by which said 

will, after bequeathing cash legacies, inclu4ing the 
46 sum of $500. to each of her grandchildren, the infant 
plaintitfs herein, aggregating $3,100., she devised and 
bequeathed the residue of her estate to her daughter, Ce¬ 
celia Sherman McCallum Parker, the defendant he-rein. 

6. At the time of his death John Sherman was seized of 
a large number of parcels of real estate situate in the State 
of Ohio, in the District of Columbia and elsewhere, and 
subsequent to the admission of said last will and testament 
and codicil to probate the executors, pursuant to the au¬ 
thority contained therein, conveyed to the said Maity Sher¬ 
man McCallum, individually, certain real estate looted in 
the District of Columbia and described in paragraph five 
of the amended bill of complaint herein. Subsequent to said 
conveyance the said Mary Sherman McCallum entered into 
possession of said property and dealt with the same as be¬ 
longing to her individually and in fee simple and thereafter 
sold and disposed of the same. Said real estate was con¬ 
veyed to the said Mary Sherman McCallum in part satis¬ 
faction of the legacy and bequest of $100,000 bequeathed 
to her by the aforesaid will of John Sherman, pursuant to 
the directions contained in the will. Prior to the convey¬ 
ance of said property the executors applied to the Court of 
Common Pleas of Kichland County, Ohio, the domiciliary 
court, for the construction of said will and codicil and 
whether or not the same created a trust, which said court 
determined that said will and codicil did not create a trust, 
but gave to the said Mary Sherman McCallum an absolute 
fee or estate. The aforesaid John Sherman McCallum was 
an infant party to said proceedings, but survived the period 

I 

i 

i 

I 

I . 
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of about eight years after attaining his majority and before 
his death. 

Upon the foregoing facts the Court makes the following 
conclusions of law': 

' 1. The plaintiffs have no interest in the real estate 
47 situate in the District of Columbia which the testator, 
John Sherman, deceased, devised to his adopted 
daughter, Mary Sherman McCallum, or in the investment of 
the proceeds arising from the sale or sales thereof. 

2. The provisions of the last will and codicil of John 
Sherman, deceased, relating to his adopted daughter, Mary 
Sherman McCallum, do not create a trust of the said real 
estate. 

3. Under the last will and codicil of John Sherman, de¬ 
ceased, the testator gives to his said adopted daughter, 
Mary Sherman McCallum, an absolute estate in fee simple, 
in and to the real estate situate in the District of Columbia, 
which he devised to her. 

4. The special defenses set forth in the answer of the 
defendant Cecelia Sherman McCallum Parker, involving 
the foregoing conclusions of law, are well founded in law’ 
and the amended bill of complaint should be dismissed. 

These findings of fact and conclusions of law are signed 
and entered of record by the Court this 20th day of Novem¬ 
ber, 1936. 

' ALFRED A. WHEAT— 

Chief Justice, 


Decree Dismissing Amended Bill 
Filed November 20 1936 

• **«••*•* 

This cause came on to be heard on the amended bill of 
complaint and the special defenses raised in and by defen¬ 
dant’s answer thereto; and thereupon, after argument by 
counsel for the respective parties, and consideration by the 
Court it is this 20th day of November, 1936, by the Court 
ADJUDGED, ORDERED and DECREED that 
48 the amended bill of complaint be and the same hereby 
is dismissed, with costs. 

Bv the Court; 

ALFRED A. WHEAT— 
Chief Justice, 
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I 

From the foregoing decree the plaintiffs note an appeal 
to the United States Court of Appeals for the District of 
Columbia; and the bond for costs on such appeal is hereby 
fixed at $100. or a cash deposit of $50. in lieu thereof. 

ALFRED A. WHIJAT— 
Chief Justice, i 

_ i 

i 

Memorandum i 

NOVEMBER 24—1936. | 

$50 deposit in lieu of bond on appeal. 

Assignment of Errors \ 

Filed November 24 1936 | 

* * • • • * • # • 

I 

Come now plaintiffs and say that, in the record in the 
proceedings of the said Court in the above-entitled cause, 
and in the decree made and entered therein on the 20th day 
of November, 1936, there is manifest error, and for error 
the said plaintiffs assign the following: | 

(1) The Court erred in holding that the plaintiffs have 
no interest in the real estate situate in the District of Co¬ 
lumbia which the testator, John Serman, deceased,' devised 
to his adopted daughter, Mary Sherman McCallupi, or in 
the investment of the proceeds arising from the salel or sales 
thereof, because such action was contrary to law. 

(2) The Court erred in holding that under the last 
49 will and codicil of John Sherman, deceased, the tes¬ 
tator gave to his adopted daughter, Mary Sherman 
McCallum, an absolute estate in fee simple, in and to the 
real estate situate in the District of Columbia, which he de¬ 
vised to her, because such action was contrary to law. 

(3) The Court erred in holding that the special defenses 
set forth in the answer of the defendant, Cecelia Sherman 
McCallum Parker, involving the foregoing conclusions of 
law, were well founded in law and in dismissing plaintiffs’ 
amended bill of complaint, because such action was contrary 
to law. 

(4) And for other reasons appearing of record. 
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WHEREFORE, plaintiff prays that said Decree be, in 
all things reversed. 

WILLIAM STANLEY 
J EDWARD BURROUGHS JR 
J ARTHUR LEVE 

Attorneys for Plairdiff 

Service of copy of foregoing Assignment of Errors is 
hereby acknowledged this 23rd day of November, 1936. 

MINOR, GATLEY & DRURY 
' By BENJ S. MINOR, 

Attorneys for Defendant 


Designation of Record 
Filed November 24 1936 

To the Honorable Charles E. Stewart, Clerk of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia: 

You will please include in the record upon appeal in the 
above-entitled cause the following documents and proced¬ 
ures: 

1. Plaintiffs’ Bill of Complaint as Amended, together 
with exhibits filed with the Original Bill of Complaint. 

2. Defendant’s Answer. 

50 3. Defendant’s Motion to set cause for hearing on 

special defenses contained in Defendant’s Answer. 

4. Order authorizing Amended Bill of Complaint to be 
filed and allowing Answer to Original Bill of Complaint to 
stand as answer to Amended Bill of Complaint and assign¬ 
ing the cause for hearing an special defenses. 

5. Findings of Fact and Conclusions of Law. 

6. Decree of the District Court of the United States for 
the District of Columbia, including the Notation of Appeal 
and the Order Fixing the Appeal Bond. 

7. Plaintiffs’ Assignment of Errors. 

8. Memorandum of Deposit of Cash Bond. 
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9. TMs Designation. i 

10. Clerk’s Certificate. | 

WILLIAM STANLEY i 
J EDWARD BURROUGHS JR 
J ARTHUR LEVE 

Attorneys for Plaintiffs 

Service of Copy acknowledged Nov. 23rd, 1936 

MINOR, GATLEY & DRURY 
By BENJ. S. MINOR, 

Attorneys for Defendant 

51 District Court of the United States for | 

the District of Columbia. | 

United States of Ajmebica, I 

District of Columbia, ss: ! 

! 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 50, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which! is made 
part of this transcript, in cause No. 61486 in Equity, wherein 
Rosita Hernandez deTexada Noyes et al are Plaintiffs and 
Cecilia Sherman McCallum Parker is Defendant, as the 
same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City qf Wash¬ 
ington, in said District, this 12th day of January, ]j.937. 

C. E. STEWART, | 

(Seal) Clerk, 

_ j 

Endorsed on Cover; No. 6900. Rosita Hernandez de¬ 
Texada Noyes, Irene McCallum et al, etc. Appellants, vs. 
Cecilia Sherman McCallum Parker. United States Court 
of Appeals for the District of Columbia Filed Jahuary 18 
1937. Moncure Burke, Clerk. 
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IN THE 

j 

?l^mtett States Court of !l[ppe4ls 

FOE THE DISTRICT OF COLUMBIA- 
Januaky Tebm, 1937. 


No. 6900. 


Eosita Hernandez deTexada Noyes, Irene McCadlum, 
and Marie Eose McCallum, Infants, by! Eosita 
Hernandez deTexada Noyes, their next Priend, 
AppellantSj \ 


V. 


Cecilia Sherman MoCallum Parker, Appellee. 


BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT. 

Appellants appeal from a decree of the District 
Court of the United States for the District of'Colum¬ 
bia, filed November 20, 1936, which dismissed, with 
costs, the amended complaint (E. 43)*, upon appellee’s 

* Appellants filed their bill of complaint in the District ofi Columbia 
on May 20, 1936, to which the appellee filed her answer and inteorporated 
therein certain special defenses. Subsequently, appellants filed their 
amended bill of complaint and simultaneously therewith an order was 
entered directing that the answer be deemed to stand as ansyrer to the 
amended bill of complaint. Hence, in the use of the word ‘^cpmplaint** 
in t.hifl brief we are referring to the amended bill of complaint.| 


I 



I 
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motion to set the cause down for hearing on special de¬ 
fenses. 

Appellants seek by their bill of complaint to ascer¬ 
tain and enforce their interest in certain real property 
in the District of Columbia, and in the proceeds of the 
sale of various parcels thereof; partition of certain 
lands held by appellee; a discovery of all property ac¬ 
quired, held or disposed of by her in which appellants 
claim an interest; an accounting of rents, profits and 
proceeds of such property; and a lien upon that real 
estate and its proceeds. 

FACTS. 

The Following Are the Facts as Alleged in the Bill of 

Complaint. 

A. The parties, and those under whom they claim. 

(1) The appellant, Rosita Hernandez deTexada 
Noyes, was the wife of the deceased grandson of the 
late John Sherman, one-time Senator from the State 
of Ohio. 

(2) The infant appellants, Irene and Marie Rose 
McCallum, are the children of the decedent, John Sher¬ 
man McCallum. 

(3) John Sherman, great-grandfather* of the infant 
appellants, died a resident of the State of Ohio on Oc¬ 
tober 22, 1900, leaving a will and codicil disposing, 
among other things, of real estate in the District of 
Columbia. 

(4) Mary Sherman McCallum, adopted daughter of 
John Sherman; paternal grandmother of the infant 
appellants; mother of appellee. 

* Although not an ancestor of the infant appellants, Senator Sherman 
may, for the purposes of this case, be regarded as their great-grand¬ 
father, as their grandmother, Mary Sherman McCallum, was John Sher¬ 
man’s ^ughter by adoption. 
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(5) John Sherman McCallnm, deceased; son of 
Mary Sherman McCallum; father of the infant appel¬ 
lants and first husband of the adult appellant; Brother 
of appellee, Cecilia Sherman McCallum Parker. 

(6) The appellee, Cecilia Sherman McCallum Par¬ 

ker, daughter of Mary Stewart Sherman McCallum; 
sister of John Sherman McCallum, deceased; aunt of 
the infant appellants. ; 

APPELLANTS* TITLE TO THE PROPERTY IN 

QUESTION. 

B. The will and codicil of John Sherman. 

Senator Sherman, by Article Second of his will, 
dated December 22, 1890 (R. 11) devised and be¬ 
queathed to his adopted daughter, Mary Sherman, the 
sum of one hundred thousand dollars ($100,000.00), 
and directed that his executors set aside ‘‘as Mary*s 
separate property** a portion of the estate equal to 
that amount, at least half of which was to consist of 
productive real property, and the balance of income 
producing securities and mortgages, with the proviso 
that such property be held by the testator *s wi^e dur¬ 
ing her lifetime “as trustee for Mary**, and upon his 
wife*s death that it be delivered to Mary or her issue 
“in full ownership** (B. 11). 

The will contained various other bequests and de¬ 
vises, not germane to the present controversy, and gave 
the residue of the estate to Mary and five others. 

On January 15, 1900 the testator executed a: codicil 
which provided: (B. 15) | 

j 

‘ ‘ My adopted daughter, Mary Stewart Sherman, 
having married since the execution of said 'will, to 
James I. McCallum and two children having been 
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(5) John Sherman McCallum, deceased; son of 
Mary Sherman McCallum; father of the infant‘appel¬ 
lants and first husband of the adult appellant; lirother 
of appellee, Cecilia Sherman McCallum Parker. 

(6) The appellee, Cecilia Sherman McCallum Par¬ 
ker, daughter of Mary Stewart Sherman McCallum; 
sister of John Sherman McCallum, deceased; aunt of 

the infant appellants. i 

! 

APPELLANTS’ TITLE TO THE PEOPERTif IN 

QUESTION. 

i 

B. The will and codicil of John Shermah. 

Senator Sherman, by Article Second of his will, 
dated December 22, 1890 (R. 11) devised apd be¬ 
queathed to his adopted daughter, Mary Sherman, the 
sum of one hundred thousand dollars ($100,000.00), 
and directed that his executors set aside ‘‘as Mary^s 
separate property’^ a portion of the estate e^ual to 
that amount, at least half of which was to consist of 
productive real property, and the balance of income 
producing securities and mortgages, with the proviso 
that such property be held by the testator’s wife dur¬ 
ing her lifetime “as trustee for Mary”, and upon his 
wife’s death that it be delivered to Mary or her issue 
“in full ownership” (R. 11). I 

The will contained various other bequests and de¬ 
vises, not germane to the present controversy, and gave 
the residue of the estate to Mary and five others. 

On January 15, 1900 the testator executed sl codicil 
which provided: (R. 15) 

I 

“My adopted daughter, Mary Stewart Sherman, 
having married since the execution of said 'will, to 
James I. McCallum and two children having been 
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born to them, named John Sherman McCallnm and 
Cecilia S. McCallnm, now therefore, to secure to 
my said daughter and to her children and to those 
born to her hereafter I hereby direct my executors 
to pay all sums and deliver all property to my 
said daughter in trust for her and to her children. 
I give to my daughter and to her children, in addi¬ 
tion to the property granted in said will, the house 
and lot in the City of Washington, numbered 1319 
in the block on the north side of K Street, between 
Thirteenth and Fourteenth Streets, North West, 
and adjoining the residence in which I live, and I 
hereby authorize my executors to make a deed to 
said property.” 

The testator died on October 22,1900, owning a large 
amount of real estate in the District of Columbia and 
elsewhere (R. 3). Mary Sherman McCallum and her 
two children, the appellee and her brother, who were 
infants, survived him (R. 3-4). 

The will and codicil were admitted to probate in the 
Probate Court of Richland County, Ohio, on November 
15, 1900; ancillary letters testamentary were issued 
thereon by the Supreme Court of the District of Co¬ 
lumbia on December 4, 1900 (R. 2). 

C. The construction proceedings in the Ohio Court. 

The executors of the will and codicil filed a petition 
in the Court of Common Pleas of Richland County, 
Ohio, on February 18, 1901, seeking a construction of 
the above quoted codicil. Senator Sherman’s grand¬ 
children, appellee and her deceased brother, who were 
infants at that time, were not then residents of Ohio 
and were attempted to be brought in the proceedings 
through service by publication. They were represented 
by a guardian ad litem, appointed by the court, who 



filed an answer on their behalf. The infant appellants, 
children of the defendant’s deceased brother, were not 
then in esse. These proceedings terminated m a decree 
which provided (R. 37): 

^ ^ That the provisions of said last will and testa¬ 
ment relating to defendant, Mary Sherinan Mc- 
Callum, and the codicil thereto, do not I create a 
trust of the money and property bequeathed to 
her, but on the contrary gives her an absolute fee 
or estate in said money and property * ^ 

I 

Thereupon the executors purported to conviey to the 
adopted daughter the property which is now; the sub¬ 
ject matter of this suit. 

D. The will of Mary Sherman McCaJluin. 

i 

The Senator’s adopted daughter died on August 1, 
1934, ten years subsequent to the death of her son, the 
infant appellants’ father. She was then a resident of 
this District and left a will by which she gav^ her en¬ 
tire estate to appellee, except bequests of five! hundred 
dollars to each of the infant appellants and certain 
other minor gifts. During her lifetime she j sold the 
real property located in this District so attempted to 
be conveyed to her by the executors and reinvested the 
proceeds in other real estate which she held at the time 
of her death (R. 6). | 

CERTAIN VITAL ALLEGATIONS OF THE BILL 

OF COMPLAINT. 

It appears from the bill of complaint that under the 
will of Senator Sherman his adopted daughter became 
entitled to a life interest only in the real estate con¬ 
veyed to her with the remainder upon her dealth to her 
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two children, namely, the appellee and her deceased 
brother, and in her status as life tenant, the convey¬ 
ance having been made to her alone, in fee simple, she 
became trustee of the interest in remainder in that 
property for the benefit of the remaindermen. She 
then undertook to possess, control, manage and deal 
with all that real estate located in the District, as 
though the same belonged to her individually in fee 
simple. She sold and disposed of that property and 
used the proceeds thereof in the purchase and improve¬ 
ment of other parcels of real estate which she at¬ 
tempted to devise to the appellee. As the appellants 
are the only heirs-at-law of appellee’s brother and he 
died intestate on May 11, 1924, his undivided interest 
devolved upon them. 

THE SPECIAL DEFENSES. 

The appellee asserts four separate defenses which 
may be summarized as follows: 

(a) The decree of the Ohio court was res ad judicata. 

(b) Under the laws of this District, when Senator 
Sherman died, the interest bequeathed to his adopted 
daughter was a fee simple interest, but if there was an 
ownership between his adopted daughter and her chil¬ 
dren it was that of joint tenancy and not of tenancy in 
common and, therefore, appellee had the right of sur¬ 
vivorship. 

(c) The complaint does not show any fiduciary or 
other relationship entitling appellants to a discovery. 

(d) The codicil in question can be construed only as 
containing words of limitation, bequeathing and de¬ 
vising a fee simple to the Senator’s adopted daughter, 
and not as containing words of purchase conferring 
any interest upon either of her children. 
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i 


The court below concluded that appellants had no 
interest in the property situated in this District which 
the late Senator Sherman devised to his adopted 
daughter, or in the investment of the proceeds arising 
from the sale or sales thereof, and that the provisions 
of the Senator’s will and codicil did not create a trust 
of that real estate and that such property Had been 
vested in his adopted daughter, in fee simple |(R. 42). 

The court also concluded that the separate 
were well-founded in law and the amended bill of com¬ 
plaint should be dismissed (R. 42). 

The appellants have duly assigned error with re¬ 
spect to each of those conclusions (R. 43). 


The Questions as Presented on the Record, 

Thus, the conclusions of the court below present two 
major questions to be determined upon thi^ appeal, 
i.e.: 

(1) Whether the judgment of the Court of Common 
Pleas of Richland County, Ohio, is res jtidicdta so as 
to foreclose appellants from asserting any interest in 
the property originally bequeathed to the adopted 
daughter under Senator Sherman’s will and codicil; 

and I 

(2) Whether the complaint states a cause of action 

in equity. , 


I 


1 

I 

I 

i 

i 


1 
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SUMMARY OF ARGUMENT. 

Point 1. 

The Judgment of the Court of Common Pleas of Rich¬ 
land County, Ohio, is not Res Judicata of the Mat¬ 
ters Set Forth in the Complaint. 

a. The Ohio Court decree was without effect respecting 

realty devised by the late Senator Sherman lo¬ 
cated in the District of Columbia. 

b. The infant defendants in the construction proceed¬ 

ing were not subject to the jurisdiction of the 
Ohio court. 


Point II. 

The Complaint States a Cause of Action. 

a. The last will and codicil of Senator Sherman devised 

a life interest in the property to his adopted 
daughter and her children took a vested re¬ 
mainder. 

b. The word “children”, as used in the codicil, is a word 

of purchase and not of limitation. 

c. The children of Mary Sherman McCallum took a re¬ 

mainder as tenants in common and not as joint 
tenants. 
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ARGUMENT. 

Point L 

The Judgment of the Court of Common Pleas of Rich¬ 
land County, Ohio, is not Res Judicata of the Mat¬ 
ters Set Forth in the Complaint. ' 

a. The Ohio Court’s decree was without effect tespect- 
ing realty devised by the late Senator Skerman 
located in the District of Columbia. 

I 

While in a proper case the Ohio Court had Jurisdic- 
tion to construe the testamentary dispositions made by , 
Senator Sherman in so far as they affected personalty 
or real estate located in Ohio, the courts of thM State 
could not make any decree which would be binding 
upon any real property of Senator Sherman embraced 
within the territorial limits of the District of Columbia. 
In so far as the adjudication of the learned Court be¬ 
low proceeds upon the special defense set fortji in ap¬ 
pellee’s answer that the decree of the Court of Com¬ 
mon Pleas of Richland County, Ohio, could determine 
rights in real property located in this District^ it runs 
counter to one of the most firmly embedded principles 
of jurisprudence. Indeed, it would be anomplous to 
entertain the legal concept that the courts of this Dis¬ 
trict could be ousted of jurisdiction over titles to real 
property within its own boundaries, and thereby sub¬ 
ordinated to that of a foreign tribunal. 

It appears clearly from the bill of complaint that 
Senator Sherman died seized of realty situatec^ in this 
District and that the Ohio court attempted to determine 
the title thereto and that the appellee’s motliier—^the 
adopted daughter of Senator Sherman—^took title to 
that realty in her own name, sold it and reinvested the 
proceeds in other properties (R. 5). i 

! 

I 


I 

i 
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From time immemorial it has been held that juris¬ 
diction over real property is a matter of the local law 
and that title to and interests therein are subject ex¬ 
clusively to the law of its situs. That rule of law ex¬ 
tends to the creation, transfer and extinguishment of 
rights in real property, no matter of what nature and 
no matter by what means. It applies in all its vigor to 
conveyance by deed or to devolution by will or intes¬ 
tacy or to the creation of an interest by the purported 
judgment of a foreign court. 

Olmstead v. Olmsteady 216 U. S. 386. 

Fall V. Eastin, 215 U. S. 1. 

Clarke v. Clarke, 178 U. S. 186. 

Readman v. Ferguson, 13 App. D. C. 71. 

Prall V. Frail, 56 App. D. C. 335. 

Robertson v. Gordon, 226 U. S. 331. 

Be Vaughn v. Hutchinson, 165 U. S. 566. 

United States v. Crosby, 7 Cranch 115. 

In re. Barnett, 12 Fed. (2d) 73. 

Hood V. McGhee, 189 Fed. 205. 

Higgins v. Eaton, 188 Fed. 938. 

Early in the history of the Supreme Court, Mr. Jus¬ 
tice Story, in United States v. Crosby, 7 Cranch 115, 
stated (p. 116): 

*^The court entertain no doubt on the subject; 
and are clearly of opinion that the title to land can 
be acquired and lost only in the manner prescribed 
by the law of the place where such land is situate ’ ’. 

More recently, in Olmstead v. Olmstead, 216 U. S. 
386, Mr. Justice Day stated (p. 393): 

*‘In Clarke v. Clarke, 178 U. S. 186, 190, the 
question was as to the effect to be given to a judg¬ 
ment rendered in the Supreme Court of South 
Carolina in the courts of the State of Connecticut 
respecting real estate situated in the latter State. 
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The South Carolina court held that a cei^tain will 
worked an equitable conversion into p^rsonatty 
at the time of the death of the testatrix of all her 
real estate, wherever situated, and that the exe¬ 
cutor of the will was authorized to admihister the 
same as personalty, and to sell and copvey the 
same for the purpose of executing the wU. The 
Supreme Court of Connecticut refused to follow 
the judgment of the Supreme Court of South Caro¬ 
lina, and the case was brought here under the full 
faith and credit clause. This court, in disposing 
of the question, said: i 

‘‘ ‘It is a doctrine firmly established! that the 
law of a State in which land is situated controls 
and governs its transmission by will of its pas¬ 
sage in case of intestacy. 

In Olmstead v. Olmstead, 216 U. S. 386, t]ie Court 
held that there was nothing in the Federal Constitu¬ 
tion requiring the courts of the State of New| York to 
give force and effect to the statutes of the i State of 
Michigan with respect to the de^; olution of title to land 
in New York. i 

I 

As a State has exclusive jurisdiction over titles to 
land within its borders, controversies affecting such 
titles are justiciable exclusively in its own coufts. Per¬ 
force, any attempt by the courts of one state to affect 
titles to real property in a sister state is void for want 
of jurisdiction: I 

Olmstead v. Olmstead^ 216 U. S. 386. 

Foil V. Eastirij 216 U. S. 1. I 

Clarke v. Clarke^ 178 U. S. 186. | 

Huntington v. Atrill, 134 U. S. 657. ' 

Monypeny v. Monypeny, 202 N. Y. 90. j 
Peck V. Cary, 27 N. Y. 9. ! 

Cf: Ellenwood v. Marietta Chair Co,, 158 U. S. 

105, 107. I 

Hart V. Sansom, 110 U. S. 151,153. ' 
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Thus, in Clarke v. Clarke, 178 U. S. 186, the perti¬ 
nent facts of which have been quoted in the opinion of 
Mr. Justice Day in Olmstead v. Olmstead, 216 U. S. 386, 
the Court said, per White, C. J. (p. 193): 

“The courts of the domicile of Mrs. Clarke could 
properly be called upon to construe her will so far 
as it affected property which was within or might 
properly come under the jurisdiction of those tri¬ 
bunals. If, however, by the laws as enforced in 
Connecticut, land in Connecticut owned by Mrs. 
Clarke at her decease was real estate for all pur¬ 
poses, despite the provisions contained in her will, 
that land was a subject matter not directly amen¬ 
able to the jurisdiction of the courts of another 
State, however, much those courts might indirectly 
affect and operate upon it in controversies, where 
the court, by reason of its jurisdiction over per¬ 
sons and the nature of the controversy, might co¬ 
erce the execution of a conveyance of or other in¬ 
strument incumbering such land.’^ 

Ineluctably, the situation presented to the Ohio court 
under Senator Sherman’s will and codicil was not “by 
reason of its jurisdiction over persons and the nature 
of the controversy”, one that enabled the court to 
affect title to the land through the medium of a coercive 
conveyance. The dtcree was what it purported to be, 
a judgment in rem, as it provided: 

“ # # # provisions of said last will and 
testament relating to defendant, Mary Sherman 
McCallum, and the codicil thereto, do not create 
a trust of the * * * property bequeathed to her, 
but on the contrary gives her an absolute fee or 
estate in said • • • property * * * ”. (R. 37) 

What the Richland County Court attempted to do 
by its decree anent the operative effect of the will and 
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i ' ’I* : ■ 

I 

i 

I 


i 

I 

i 

codicil of Senator Sherman as it bore upon the statns 
of realty situated in the District of Columbia, was to 
make an adjudication directly involving the mode of 
passing title to land in this District {Clarke y. Clarke, 
178 U. S. 186, 192), and to give effect to that Ohio de¬ 
cree would be ‘^to attribute to that decree th^ effect of 
a judgment in rem by a court having no jurisdiction 
over the res'\ {Carpenter v. Strange, 141'll. S. 87, 

106) I 

I 

I 

b. The infant defendants in the construction proceed¬ 
ings were not subject to the jurisdiction of the 
Ohio court. 

! 

I 

In addition to the vital defect in the Ohio! proceed¬ 
ings because of lack of jurisdiction over tl^e subject 
matter, that Court lacked jurisdiction of the persons of 
the infant defendants therein, the appellee ahd her de¬ 
ceased brother—father of the infant appellants—^to 
determine their interests in foreign realty, this because 
they were represented in the Ohio proceedings by a 
guardian ad litem appointed by the Ohio Court, who 
purported to appear generally for his wards and 
prayed that the Court protect their interests (K. 37). 
But the guardian lacked authority to represent his 
wards with respect to any interest that they had in real 
property in the District of Columbia. Hisl appoint¬ 
ment could extend no further than to property situated 

i 

in Ohio. He was a total stranger to the property in 
controversy here and the infant defendants therein, 
therefore, were entirely without representation. 

I 

Clarke v. Clarke, 178 U. S. 186. I 

Hoyt V. Sprague, 103 U. S. 613. | 


I 
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Quite apposite is the following from the opinion in 
Clarke v. Clarke, 178 U. S. 186 (p. 193): 

‘‘The decree of the South Carolina court, which, 
it is contended, had the effect of converting real 
estate situated in Connecticut into personal prop¬ 
erty, was not one rendered between persons who 
were sui juris. Nancy B. Clarke, one of the par¬ 
ties to the suit in South Carolina, and whom the 
Connecticut court has held inherited, to the ex¬ 
clusion of the father, under the laws of Connec¬ 
ticut, the whole of the real estate belonging to her 
sister, was a minor. She was, therefore, incompe¬ 
tent, in the proceedings in South Carolina, to stand 
in judgment for the purpose of depriving herself 
of the rights which belonged to her under the law 
of Connecticut as to the real estate within that 
State. Neither the executor or trustee under the 
will, or the guardian ad litem, or any other person 
assuming to represent the minor in South Caro¬ 
lina, had authority to act for her quo ad her inter¬ 
est in real estate beyond the jurisdiction of the 
South Carolina Court, and which was situated in 
Connecticut.” 


POINT n. 

The Complaint States a Cause of Action. 

a. The will and codicil of Senator Sherman devised a 
life interest in the property to his adopted daugh¬ 
ter and her children took a vested remainder. 

The special defense contained in appellee’s answer, 
sustained by the conclusions of law of the learned 
court below, asserted that those provisions gave to his 
adopted daughter an absolute estate in fee simple in 
and to real estate situated in this District. In sustain¬ 
ing that special defense, the court below overlooked 
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completely the intention of the testator clearly ex¬ 
pressed in his will and codicil. It appears from a com¬ 
parison of both instruments that the reasons and mo¬ 
tives which prompted the execution of the codicil were: 

I 

a. The marriage of the testator’s adopted 
daughter since the date of the will. I 

b. The birth of her two children. 

c. His desire to ‘‘secure to my said idaughter 

and to her children | 

I 

i 

Patently, the only way in which Senator! Sherman 
could secure “her children” was to bequeath:or devise 
to them some interest which could not be disposed of 
by their mother. If it was his intention toj have de¬ 
vised his real property in this District in fee simple 
to his adopted daughter, it would have been the most 
simple matter to have used appropriate language there¬ 
for. The very fact that a man who held the position 
that Senator Sherman did in the public life of this 
country, used the expression “to secure * * her 
children” is, standing by itself, conclusive as to what 
Senator Sherman had in mind. Indeed, his| choice of 
language in that connection was classic. Nothing could 
have been more simple and albeit stronger to convey 
to the mind of any reader of his codicil that he in- 

I 

tended to assure not only to his adopted daughter but 
to her children, that financial security which only prop¬ 
erty can give. i 

It has universally been held that the paramount duty 
of a court in construing a will is to ascertain; the inten¬ 
tion of the testator. To dte authorities upon this well 
established principle would be extending this brief 
unduly. ! 


I 

1 
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Where a will and codicil are involved, both instru¬ 
ments must be read together as if they were one, and 
effect must be given to the whole. 

Daniel <& Fisher Realty Co. v. Kenyon, 261 Fed. 

407. 

McClelland v. Rose, 208 Fed. 503. 

As was stated in the case last cited (p. 510): 

‘‘The true meaning can best be ascertained by 
an examination, first, of the will as originally exe¬ 
cuted, and, then, by an examination of the codicil 
to see what change it effects.” 

Applying that principle to the present situation, it 
will be found that the will purported to leave the gift 
for the testator’s adopted daughter in trust for the life 
of her mother and upon her mother’s death to the 
adopted daughter “in full ownership” (E. 11). Clearly, 
the will would have given to the adopted daughter a 
fee simple, subject only to the trust to continue during 
her mother’s lifetime. Had her mother predeceased 
the testator, the adopted daughter would have taken 
the fee outright under the will as it then stood. 

In the codicil, however, there is found a different pic.- 
ture. Instead of the use of language “to Mary in full 
ownership”, the testator directed his executors to pay 
all sums and “deliver all property to my said daughter 
in trust for her and to her children”, and then makes 
use of this very specific language: 

“I give to my daughter and to her children, in 
addition to the property granted in said will, the 
house and lot in the City of Washington, numbered 
1319 in the block on the north side of K Street, be¬ 
tween Thirteenth and Fourteenth Streets, North 
west, and adjoining the residence in which I live. 
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and I hereby authorize my executors to make a 
deed to said property. ’ ’ 

i 

As every provision and every word must, if possible, 
be given effect in construing a testamentary instrument 
{Walker v. First Trust Savings Bank, 12 Fed. (2nd) 
896), it must be assumed that Senator Stierman, in 
using the above quoted language in his codicil, intended 
to make a material change in the provisions I of his will. 

The effect of the lower Courtis holding that real 
property in this District was devised under Senator 

I 

Sherman’s last will and codicil in fee siniple was to 
make nugatory the language of the codicil.: 

It is patent that the result so reached was achieved 
in disregard of the simple language used ih the codicil 
and has given no more effect to the codicil than if it 
had never been executed. | 

Indeed, language could not be more explicit than that 
used by Senator Sherman in his codicil. | Unequivo¬ 
cally, he directed the property to be turned over in 
trust to his daughter and to her children, and in addi¬ 
tion devised certain specified realty situaited in this 
District. The action of the learned lower court can 
only be supported by interpreting the provision in the 
codicil so as to read ‘4n trust for her and not to her 
children”. Even if the testator had provided in his 
codicil ‘‘I give to my daughter and her children”, with¬ 
out the use of the significant language ‘Ho secure to 
my said daughter and to her children”, nevertheless, 
the devise to his adopted daughter was only an estate 
for life and her children were devised the remainder 

I 

in fee simple absolute. I 

j 

Forest Oil Co, v. Erskine, 83 Fed. 109. 

Forest Oil Co, v. Crawford, 77 Fed. 106. 


I 

I 

I 
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Keown^s Estate, 238 Pa. St. 343. 

Vaughan^s Estate, 230 Pa. St. 554. 

Hague v. Hague, 161 Pa. St. 643. 

Harrington v. Layton, 200 Ky. 631. 

Cannon v. Baker, 97 S. C. 116. 

Hall V. Hall's Estate, 84 Vt. 259. 

In Forest Oil Co, v. Crawford, 77 Fed. 106, the Court 
held that a will which provided: 

“I will and devise to my son, Matthew, and to 
his children, my old farm * • * 

gave a life estate to Matthew with the remainder in 
fee simple absolute to the children. 

The Court of Appeals, in affirming the District Court 
{Forest Oil Co. v. Crawford, 77 Fed. 106) adopted its 
opinion, wherein it is stated (p. 109): 

‘‘He had six children living when the will was 
drawn and seven when the testator died. There¬ 
fore, the term thus used, ‘his children’, as aptly 
described persons in whom the devise could vest 
as though they were mentioned by the testator 
nominative. Had the devise been to my son, Mat¬ 
thew, and to his children, Martha, Eliza, Nancy, 
James, William, Oliver and Mary, beyond doubt 
the words ‘his children’ would be held words of 
purchase, and these persons would have taken a 
vested estate in remainder, not mediately and by 
virtue of their relationship to their father as his 
children, but directlv as devisees of the testator. 
Do they take otherwise, when they are simply 
specified as ‘his children’—without name? In law 
the word ‘children’ has, and has had, a well-defined 
meaning, which is found to run through the text¬ 
books and reports, and upon the proper adherence 
to which meaning the stability and very existence 
of many titles in this commonwealth depend. De¬ 
fining it from a positive standpoint, it is a word 







of personal description, it points to individual 
acquisition, and, so far as designation goes, it 
differs in no way from a mention of individuals by 
name. Defining it negatively, it is not a word of 
limitation; it does not point to bereditable succes¬ 
sion; it is employed in contradistinctibn to the 
terms ‘issue’ and ‘heirs of the body”. 

In Desmond v. MacNeUl, 90 Conn. 142, a; will was 
presented to the court for determination yrhich had 
language practically identical with that foujid in the 
codicil of Senator Sherman. The testator there de¬ 
vised the real estate “to my cousin, Mrs. Lizzie Mac- 
Neill for herself and children”. The limitation was 
held to create a life estate in the parent and remainder 
in the children, notwithstanding the fact that | Connecti¬ 
cut recognizes that a gift “to a person and Hs or her 
children” presumably makes them co-tenants^ the court 
saying (p. 146): 

“It will be noted in this connection that the gift 
is not made to Mrs. MacNeill and her children but 
to Mrs. MacNeill for herself and her children. The 
title is thus made to pass primarily to her. Her 
children stand in a secondary place or relation to 
the property. Evidently the testator Jiad it in 
mind that there was to be a difference between 
mother and children in respect to the title or in¬ 
terest which they were respectively to take.” 
(Italics supplied) I 

“There remains a fourth, and in our opinion, a 
more reasonable view, to wit; that the testator in¬ 
tended to give the property to Mrs. MabNeill for 
her life, and that upon her death it shduld go to 
her children, or in other words, that she should 
take a life estate and her children the remainder 
over in fee. This, we think, accords better than 
any other construction with the words isvhich the 
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testator used and Ms probable intent as Ms lan¬ 
guage discloses it. The courts have commonly 
given such a construction to similar language, and 
distinguished between the effect of such language 
and that making gifts or devises to a person and 
his or her children. (Citing cases) 

To the same effect are: 

Hannans. Osborne, 4 Paige (N. Y.) 336. 

Chestnut v. Hears, 56 N. C. 416. 

Schaefer v. Schaefer, 141 Ill. 337. 

Noe V. Miller, 31 N. J. Eq. 234. 

In view of the fact that the common law of Maryland 
was until the adoption of the Code the law in this Dis¬ 
trict, the case of Downes v. Long, 79 Md. 382, is of 
transcendent importance. 

There the court held of a devise similar to that con¬ 
tained in the codicil of Senator Sherman that the par¬ 
ent took a life estate and the cMldren a vested remain¬ 
der. The devise in question read: 

“ ‘To the wife and children of my son, William 
Thomas Long, now living, and to any other letigi- 
mate cMld or children which may be hereafter 
born to him, all of that farm on which he now re¬ 
sides, known as the “Home Farm’’, subject to this 
condition, namely: I do hereby devise and direct 
that my son, William Thomas Long, shall have the 
control direction and management annually, one 
year after another, of said farm, and a home 
thereon, during his life, for the support and main¬ 
tenance of himself, Ms family and his children’ ”. 

The court said of that devise: 

“Now a gift to ‘children’ simpliciter, without 
additional description, means a gift to the cMldren 
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in existence at the death of the testator; 'provided 
there be children then in existence to take. Shotts 
V. Poe, Admr., 47 Md. 519, but this rule can have 
no application here, because there are words show¬ 
ing the testator desired that all the childiien of his 
son should have an equal interest in the estate. If, 
therefore, the words children, &c., be taken as 
words of limitation, and not of purchase, this 
transparent purpose of the testator, viz.^ that all 
the children of his son, by his present or any other 
wife, should equally share his bounty, could not be 
carried into effect, because in that case th0 present 
wife would take a fee, which, on the event of her 
death, would descend to her heirs, to the exclusion 
of such children as Thomas might have by a sec¬ 
ond wife. Again, by the condition annexed to the 
devise, the property was to be managed by the son 
for the support and maintenance of himself, his 
family and his children. The word ‘family’ here 
used is often a word of doubtful import. Here, 
however, it must be regarded not as a limitation 
of the estate already granted, but to declare those 
for whom the trust is to be conducted,; viz., for 
those who composed his son’s immedia|:e house¬ 
hold, that is, his then, or any future wife, himself 
and his children. We are of the opinibn, there¬ 
fore, that the words ‘children of my son; William, 
now living and to any other legitimate! child or 
children which may be hereafter born to him’, &c., 
must be taken as words of purchase and not of 
limitation, and that, by a proper construction of 
the devise, the wife took an estate for life and the 
children of the son William a vested remainder in 
fee, and, in case he shall have other legitimate 
children, the remainder must open for their bene¬ 
fit, so that each one may have an equal! share in 
the property, subject, however, to the condition 
annexed. * • * 


I 

i 
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b. The word ^‘children”, as used in the codicil, is a word 
of purchase and not of limitation. 

The appellee contends in her special defense that the 
codicil ^^is properly to be construed as containing 
words of limitation, carrying the entire property be¬ 
queathed and devised by said will to the said Mary 
Sherman McCallum * * * ”. 

In order to justify that defense, the appellee must 
prove that the rule in Shelly’s case applies to the lan¬ 
guage used in the codicil. 

The rule in Shelly’s case provides: 

‘Where the ancestor, by any gift or convey¬ 
ance, taketh an estate of freehold, and in the same 
gift or conveyance, a gift is limited, either medi¬ 
ately or immediately, to his heirs in fee or in tail, 
the “heirs” are words of limitation of the estate, 
and not of purchase’ 

Vogt Y. Graffs 222 U. S. 404. 

Daniel v. Whartenby, 13 Wall. 639. 

Vogt Y, Vogtj 26 App. D. C. 46. 

The rule in Shelly’s case applies only where the 
testator has used technical language which brings the 
case within the rule and that technical language must 
also be used in its technical sense. Thus, if in the will, 
“there are explanatory or qualifying expressions, from 
which it appears that the import of the technical lan¬ 
guage is contrary to the clear and plain intent of the 
testator, the former must yield, and the latter will 
prevail.” 

Daniel v. Whartenby, 13 Wall. 639, 643. 

Hence, the tendency has always been, and is now 
even more marked, to deny the application of the rule 




where the testator’s intent has been made to appear so 
plainly that no one could misunderstand it. ! 

Vogt Y. Vogt, 26 App. D. C. 54. ' 

De Vaughn v. Hutchinson, 165 U. S. 566, affirm¬ 
ing De Vaughn v. De Vaughn, 3 App. OD. C. 50. 
Shreve v. Shreve, 43 Md. 382. ! 

Stonehraher v. ZollicJcoffer, 52 Md. 171, 


It is clear therefore that the rule has no application 
to the codicil of Senator Sherman. The remainder 
interest was limited not to his daughter’s ‘‘heirs’’ or 
‘‘issue” but to her children. 


!’ or “is- 


“Children” is not synonymous with “heirs 
sue”. Heirs is clearly a word of art, and designates 
“the stock of a new inheritance.” Vogt v. Gxaff, 222 
U. S. 404. “Issue” is an equivocal term which may 
or may not be a word of personal description. But 
“children”, unless the contrary appears, is a; word of 
personal description. 

If this were not true generally, it would be true in 
the instant case because of the unequivocal language of 
the codicil. It recites the birth of Mary’s two Ichildren, 
naming them; and recites the testator’s purpose to 
“secure” those children, and “those born to her here¬ 
after. ’ ’ 


The authorities are unanimous in holding that a be¬ 
quest or devise to a person and his or her children is 
not within the rule. i 


Vogt V. Graff, 222 U. S. 404. 

De Vaughn v. Hutchinson, 165 U. S. 566. 

Daniel v. Whartenhy, 13 Wall. 639. ' 

Vogt Y. Vogt, 26 App. D. C. 46, 55. | 

Sims V, The Georgetown College, 1 App. D. C. 
72, 84. 
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Forest Oil Co. v. Crawford^ 77 Fed. 106. 
Halstead v. Hall, 60 Md. 209. 

Stump V. Jordan, 54 Md. 619. 

Cf. Webster v. Cooper, 14 How. 488. 

In De Vaughn v. Hutchinson, 165 U. S. 566, the court 
said (p. 572—quoting from Shreve v. Shreve, 43 Md. 
382): 


“ ‘No one can doubt that the word issue is here 
used as equivalent to children. I am of the opin¬ 
ion' the daughter takes an estate for life, and that 
her issue take as purchasers an estate in fee simple 
as tenants in common. ’ ’ ’ 

c. The children of Mary Sherman McCallum took a re¬ 
mainder as tenants in common and not as joint 
tenants. 

Appellee contends that if she and her brother, John 
Sherman McCallum, took any interest under the codicil 
of John Sherman, they took as joint tenants, and that 
upon the death of John Sherman McCallum, his in¬ 
terest passed to her mother and her by right of sur¬ 
vivorship. 

In examining the validity of this claim, due recog¬ 
nition must be given to the rule that 

“In construing wills, the law favors a construc¬ 
tion that will not tend to the disinheriting of heirs, 
unless the intention to do so is clearly expressed. 
That meaning is to be preferred which inclines to 
the side of the inheritance of the children of the 
deceased child”. 

Allen V. Reed, 57 App. D. C. 78, 80. 

Green v. Gordon, 38 App. D. C. 455. 

Chew V. Chew, 1 Md. 163,171. 
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In Seitz v. Seitz, 11 App. D. C. 358, 370, the court 
recognized that joint tenancies are no longer favored 
in the law, stating (p. 370): I 

‘‘We fnlly recognize the fact that, however the 
case may have been in the past, neither in our own 
country or in England at this day is the construc¬ 
tion favored that would make a joint tenancy 
rather than a tenancv in common. It has [b^en said 
that courts of equity are even astute to find rea¬ 
sons for the construction that from any given in¬ 
strument of writing would raise a tenancy in com¬ 
mon rather than a joint tenancy. And; it is un¬ 
doubtedly true, that, in the vast majorit;^ of cases 
substantial justice is done and effect given to the 
true intention of the parties by such construction’’. 

i 

The Supreme Court of Pennsylvania has said of 
joint tenancies: I 

“They are a kind of estates that do not make 
provision for posterity * * * a joint tenancy will 
never be inferred where a testator meant divi¬ 
sion”. 

Martin v. Smith, 5 Binn. (Pa.) 16, 22. i 

I 

The indispensable requisites of every estate of joint 
tenancv are the four “unities” of time, titU, interest 
and possession. As stated in the case last cited (5 Binn. 

16, 22): I 

“The properties of a joint estate ar^ derived 
from its unity, which is fourfold, of interest, title, 
time and possession, 2 Bla. 180. Joint tenants are 
said to be seized per my et per tout, by tbe half or 
moiety, and by * * * each has an imdivided 
moiety of the whole, and not the whole of an un¬ 
divided moiety. Ib. 182, Lt. sec. 288, 5 Co. 10”. 
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In the absence of any one of these unities, a joint ten¬ 
ancy cannot exist. 

Staples V, Berry, 110 Me. 32, 37 
Case V, Owen 139 Ind. 22 
McPherson v. Snowden 19 Md. 197, 230 

The tenancy of John Sherman McCallmn and appel¬ 
lee under the codicil of Senator Sherman, embodies 
only three of the four unities: interest, title and posses¬ 
sion. The unity of time is lacking. 

Unity of time, in its well established technical sense 

exists onlv where the interests of all the co-tenants 

•/ 

arise at one and the same instant. If their interests are 
created at different times, they cannot take a joint 
estate. 


Staples V. Berry, 110 Me., 32, 37 
Case V. Owen, 193 Ind. 22 

In the present case, the unity of time was lacking be¬ 
cause the interest of the two children of Mary Sherman 
McCallnm remained, throughout her lifetime, subject 
to the contingency of diminution upon the birth to her 
of one or more additional children. The individuals 
who would ultimately take the estate in remainder 
could not be finally ascertained until her death, when 
the possibility of further issue should become extinct. 

Keown^s Estate, 238 Pa. St. 343 

If this were not true as a matter of law, it would be 
true under the terms of the codicil, which was made not 
only for the benefit of the adopted daughter’s children 
then living, but of those horn to her hereafter A 
child bom after the death of the testator would have 
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been entitled to share in the estate with his grandchil¬ 
dren but the title of such after-born child would have 
arisen later than theirs and deprived the entire co¬ 
tenancy of the essential unity of time. Thus, hs stated 
in Woodgate v. Unwin, 4 Sim. 129; 58 ReprintibO: 

j 

‘‘It is contrary to the rule of law that persons 
who are to take at different times can take as joint 
tenants. To make them take as joint tenants, the 
property must vest at once ’ \ 

So, also, it was held in McPherson v, Snowden 19 Md. 
197, that members of a class of remaindermen took as 
tenants in common and not as joint tenants, v^here the 
class was subject to open to admit members born 
during the lives of the life-tenants. The court said (p. 
230): I 

“It was contended by appellees’ counsel, that if 
the issue took the estate per capita, they became 
joint tenants with right of survivorship. This 
would by no means follow, under the circumstances 
of this case; for it is conceded that children born 
of the daughters during the life of the aunts, would 
be let in to take a share of the estate, as ip the case 
of John and Mary Pottinger, who were not born 
at the time of the execution of the deed of 1817, and 
there being a want of unity of time in thjs vesting 
of their title, one of the ingredients of joint ten¬ 
ancy is wanting”. I 

Apart from the want of technical requisite^, the gift 
to appellee and the father of the infant plaintiffs failed 
to create a joint tenancy because it was limited to them 
not as members of a class, hut hy name, as individuals. 

The codicil recited the birth to Mary of two children 
—John Sherman McCallum and Cecilia S. McCallum. 
It then directed payment and delivery of the property to 
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Mary, “in trust for her and to her children”—i, e., to 
John and Cecilia, as separately identified persons in 
esse. True, it also included children to be bom to Mary 
thereafter, but the failure to name them was due mere¬ 
ly to the impossibility of naming persons not in being. 
The gift to John and Cecilia was made not to unknown 
members of an abstract group, but to two living grand¬ 
children of the testator, as individuals with whom he 
was acquainted and for whom he desired to provide. 

Where a gift is made to persons as individuals j and 
not as members of a class, they take not as joint ten¬ 
ants, but as tenants in common. 

N. J. Guarantee S Trust Co. v. Elsworth, 108 N. 

J. Eq. 229, 231. 

Eai/ V. Dole, 119 Me. 421,424. 

Johnson v. Brink, 271 Mass. 521, 531. 

In N. J. Guarantee <& Trust Co. v. Elsworth, 108 N. 
J. Eq. 229, the court said (p. 231): 

“It is a rule of construction that a gift by will 
to individuals described by name, though they may 
constitute a class, indicates the testator’s intention 
to give to them only as individuals and they, there¬ 
fore, take as tenants in common”. 

In Hay v. Dole, 119 Me. 421, the testator gave the 
residue of his estate “to my two brothers, Chester H. 
Dole of Texas, and Edward E. Dole of Shenandoah, 
Iowa, and to my two sisters, Sarah C. Dole of Portland, 
Maine, and Mary E. Fuller of Cumberland, Maine, 
share and share alike.” 

The court held that they took as tenants in common, 
saying (p. 424): 

“The authorities seem to be uniform in holding 
that in the case of bequests to individuals desig- 
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nated by name, the legatees take as individuals 
rather than as a class, as tenants in common rather 
than as joint tenants, unless the language of the 
will shows a contrary purpose’’. 

To hold that appellee and her deceased brother took 
as joint tenants, wdth right of survivorship, would be to 
defeat the expressly stated purpose of the testator. 
The codicil recites that it was made to secure Mary and 
her children mentioned therein. ^ ! 

The word ‘‘secure” has a well-understood meaning. 
It means “‘to make safe’, ‘to put beyond hazard of 
losing, or of not receiving, as to secure a debt by a 
mortgage’, and it also means ‘to get safely in'posses¬ 
sion’, ‘to obtain’, ‘to acquire certainly, as to secure an 
inheritance or a prize^ ”. Third National Banh of Mt. 
Vernon v. Morris, 331 Ill. 230; 162 N. E. 829, 832. ‘ ‘ Se¬ 
cure means to make certain; to put beyond hazard”. 
Etick V. Gaylord, 50 Tex. 578, 582; “ * * to Acquire 

certainly, as to secure an estate’ ”. Venable v. 
Riley Grant Co,, 117 Ga. 127, 130. 

It cannot be said that either of Mary’s children was 
“secure” wdthin these definitions if their respective 
shares were placed beyond their power to control 
their devolution. The situation of the infant plaintiffs 
in the present case presents precisely the type |of con¬ 
tingency which the testator must have contefiiplated 
when he attempted to make provision for the security 
of his grandchildren. 

He naturally expected them to reach adulthood and 
to marry. He realized the possibility that they would 
have children. He must have known that the (^mfort 
which his gift was intended to provide would encourage 
them to do so. He must have been aware that they 






30 


would look to the property devised to them as a source 
of protection for their dependents in the event of un- 
forseen misfortune or of death. He must have under¬ 
stood that his gift would cause them to undertake re¬ 
sponsibilities which otherwise they might hesitate to 
assume. 

Obviously, when he attempted to ‘ ‘ secure ’ ’ his grand¬ 
children, he meant to render them certain of their ex¬ 
pectancy and of all the usual incidents of ownership of 
the property when it should come into their possession. 
In the mind of a testator, the right to transmit one’s 
property at death is such an incident. 

The decree of the court below results in the complete 
disinheritance of the widow and the infant children of 
a grandchild whom the testator expressly sought to 
“secure”. That he could have intended any such re¬ 
sult is as contrary to the ordinary purposes of rational 
men as it is to the specific terms employed by the tes¬ 
tator in his codicil. 

THE DECREE OF THE DISTRICT COURT 
SHOULD BE REVERSED. 

Respectfully submitted, 

William Stanley, 

J. Edvtard Burroughs, Jr., 
Attorneys for Appellants. 

J. Arthur Leve, 

Of Counsel. 
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IN THE 


SSmtett ^tatesi Court ot iKpprals: 

FOR THE DISTRICT OP COLUMBIA. 
Januabt Teem, 1937. 


No. 690a 

I 

I 

i 

Kosita Hernandez deTexada Noyes, Irene McCaelum, 
AND Marie Rose McCallum, Infants, by Rosita 
Hernandez deTexada Noyes, their next! Friend, 
Appellants, \ 

V. 

! 

Cecilia Sherman McCallum Parker, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


I. 

FACTS DISCLOSED BY THE RECORD. 

John Sherman, a citizen of the United States and for 
many years United States Senator from the I State of 
Ohio, was a resident of that State at the tiihe of his 
death on October 22,1900, at the time of the making of 

i 
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his last will and testament on December 22, 1890, and 
at the time of the making of the codicil thereto on Jan¬ 
uary 15, 1900 (R. 2, 9,14 and 15). 

His will and codicil were duly abmitted to probate 
and record as his last will and testament by the Probate 
Court of Richland County, Ohio, on November 15,1900, 
and letters testamentary issued to the executors ap¬ 
pointed by the codicil to his will; and thereafter a copy 
of his said last will and testament was filed in the then 
Supreme Court of the District of Columbia and ancil¬ 
lary letters testamentary were issued to said executors 
by said Court, holding a Probate Court, on December 
14,1900. (R. 2, 29). 

By Article. Second of his will the testator gave, de¬ 
vised and bequeathed to Mary Stewart Sherman, a 
daughter by adoption under the laws of the State of 
Ohio and his sole heir at law (R. 35), the sum of one 
hundred thousand dollars, and directed his executors 
within six months after his death with the consent and 
approval of his said daughter to set aside, dedicate and 
designate as her separate property so much of his 
estate “as is equal in cash value to the said sum of one 
hundred thousand dollars, one-half or more of which 
shall be productive real estate and the remainder in 
good income producing stocks, bonds and mortgages, 
and the said property shall be held by my wife as long 
as she lives, as trustee for Mary, with power to reinvest 
and change securities; the income and rents of said 
property or so much thereof as is necessary for the 
support and maintenance of Mary shall he paid to her 
as needed’^; and upon the death of his wife the princi¬ 
pal, whether in real estate or securities, to be conveyed, 
transferred and delivered to his said daughter or to 
her issue in full ownership. (Italics ours) 


V 
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Subsequent to the making of his will testator’s said 
daughter married one James 1. McCallum, aind two 
children were born of this marriage. Thereaifter the 
testator executed said codicil to his will, in which he 
uses the following language: | 

‘‘My adopted daughter, Mary Stewart Sterman, 
having married since the execution of said will, 
to James I. McCallum and two children having 
been born to them named John Sherman' McCal¬ 
lum, and Cecilia S. McCallum, now therefore to 
secure to my said daughter and to her children 
and to those born to her hereafter I hereby direct 
my executors to pay all sums and deliver all prop¬ 
erty to my said daughter in trust for her and to 
her children. ’ ’ 

I 

t 

The testator was survived by his said daughter and 
her said two children,—^his wife predeceased him (R. 
35), but died subsequent to the making of the codicil 
to his will. John Sherman McCallum died in 1924, 
leaving surviving him his widow and two infant chil¬ 
dren, who are the appellants herein. Testator’s daugh¬ 
ter died in 1934, leaving surviving her her daughter, 
the appellee herein. i 

The executors being in doubt as to the meaning and 
true construction to be put upon the aforesaid quoted 
language used by the testator in the codicil to^ his will, 
filed on February 18, 1901, a petition in the Court of 
Common Pleas, Richland County, Ohio, for liie inter¬ 
pretation thereof, particularly as to whether!the said 
clause of the codicil creates a trust, and if so who are 
the beneficiaries and who is the trustee; and Jf a trust 
is thereby created whether it is valid under jthe stat¬ 
utes against perpetuity, and sufficiently certain and 
definite to be legal and capable of execution. That 


I 
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they had determined to pay the specific legacy of One 
hundred thousand dollars bequeathed to Mary Sher¬ 
man McCallum by Article Second of the will in the 
manner following, to-wit: $60,000. in real estate and 
$40,000. in personal estate, consisting of stocks, bonds, 
mortgages or cash as may be determined, and whether 
the respective parts which shall be paid in personal 
and real estate aforesaid shall be transferred and 
delivered to Mary Sherman McCallum in trust or in 
full owmership, and if in trust on what terms and con¬ 
ditions. 

On July 18, 1901, a decree was entered in said cause 
wherein the Court, in substance, found that all neces¬ 
sary parties had been made parties thereto, duly 
served with process or w'aived service thereof, that a 
guardian ad litem had been appointed for the infant 
defendants thereto and filed answers on their behalf; 
and further found and determined that the provisions 
of said last will and codicil thereto relating to the de¬ 
fendant, Mary Sherman McCallum, do not create a 
trust of the money and property bequeathed to her, 
but on the contrary gave her an absolute fee or estate 
in said money and property, and directed said execu¬ 
tors to pay to her all money and convey all property, 
real and personal, according to the construction made 
in said decree. (R. 33-37) 

In part payment and satisfaction of the bequest of 
one hundred thousand dollars which testator, by his 
will bequeathed to his daughter, his executors, by deed 
dated July 20, 1901, conveyed in fee simple to Mary 
Sherman McCallum, at an agreed valuation therefor 
of $58,250.00, the real estate situate in the District of 
Columbia with the improvements thereon set forth 
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I 
I 

[ 
i 

I 

i 
} 

j 

i 

and described in paragraph 5 of the bill of coniplaint, 
which she thereafter sold and disposed of. (R. 3-5) 

The real estate with the improvements ther0on so 
conveyed by said executors to Mary Sherman McCal- 
lum is the subject matter of this suit. (Appellants’ 
Brief 5) i 

n. I 

APPELLEE’S CONTENTION. 

• I 

Appellee contends that the appellants, as heirs at 
law of John Sherman McCallum, deceased son'of tes¬ 
tator’s daughter, have and took no interest in the real 
estate which the executors conveyed to Mary Sherman 
McCallum in part payment and satisfaction | of the 
specific legacy of One hundred thousand dollars, be¬ 
cause 

A. If the children of testator’s daughter were given 
any interest in said real estate, they took such interest 
as joint tenants and not as tenants in common.' 

B. That the adjudication in the Court of Common 
Pleas, Richland County, Ohio, as to the constlruction 
and meaning of testator’s language contained in Ihe 
codicil to his will, is res adjudicata as to the appel¬ 
lants herein with respect to their claim of an interest 
in the real estate so conveyed to Mary Sherman Mc¬ 
Callum in part payment and satisfaction of the speci¬ 
fic legacy of One hundred thousand dollars. I 

C. The will and codicil of testator is properly to be 
construed as giving to his daughter, Mary Sherman 
McCallum, an absolute estate in fee simple in and to 
the real estate situate in the District of C(^lumbia, 
which his executors conveyed in part satisfaction of 
the specific legacy of One hxmdred thousand dollars. 


I • 

I 

I 

j 

I 

I 
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m. 

ARGUMENT. 

A. 

If the Children of Testator’s Daughter Were Devised 
Any Interest in Said Real Estate, They Took Such 
Interest as Joint Tenants and not as Tenants in 
Common. 

The appellee does not dispute but on the contrary 
admits it is a firmly established principle that the law 
of the State in which land is situated controls and gov¬ 
erns its transmission by will or its passage in case of 
intestacy, as well as the effect and construction of 
wills and other conveyances, subject to the qualifica¬ 
tion hereinafter referred to and discussed, where, dis¬ 
regarding rules of property and rules of construction 
bearing upon the effect of the will, the object is merely 
to ascertain the meaning and intent of the testator 
from the language employed in the will. 

And that the law of the domicile governs with re¬ 
spect to the disposition of personal property and the 
interpretation of wills, thereof, unless it is manifest 
from the will that the testator had the laws of some 
other country in his own view, is likewise a principle 
so firmly established that citations of authorities in 
support thereof are unnecessary. 

Assuming, but without conceding, that the property 
which the executors under the will of the testator con¬ 
veyed in fee simple to Mary Sherman McCallum, 
daughter of the testator, in part satisfaction of the 
bequest to her of one hundred thousand dollars, is to 
be treated as real estate passing under the testator’s 
will, then its transmission by his will, as well as the 
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effect and construction thereof, is controlled ^ 

erned by the laws of the District of Columbia in force 3 

at the date of the death of the testator on October 22, : | 

1900. : .^1 

Prior to the enactment by Congress of the Code of | 

Law for the District of Columbia, which took Effect on ^ | 

January 1, 1902, there was in force in the District of | 

Columbia the common law rule that a conveyance or 3 

devise to two or more persons, without any sufficient 
indication of intention in the instrument that they are | 

to hold in severalty, should be construed as creating | 

a joint tenancy and not as a tenancy in cominon. If | 

under his last will and codicil the testator devised only 
a life interest in said property to his adopted daugh- i 

ter and her two children took a vested retnainder i 

therein as contended by appellants, then under the law j 

in force in the District of Columbia at the date of his '] 

death they took as joint tenants with the righf of sur- 
vivorship, and not as tenants in common, whatever 
may have been the intention of the testator in; that re- J 

gard. {O'Brien v. Dougherty, 1 D. C. App., 148, 163; 

Carroll v. Reidy, 5 App. D. C., 59; Alsop Vw Fedar- 
wisch, 9 App. D. C., 408, 416, 417; Seitz v. I^eitz, 11 ' 

App. D. C., 358, 370; Stauh v. Staub, 4n App. D. C., 

180, 183). i 

In O'Brien v. Dougherty, supra, the Court,; at page 
163, says: . •: 

‘‘But this devise is to the surviving children of ^ 

the testator, without declaring that they should 
take as tenants in common, or that they should 
take the estate to be divided, share and share alike, ' | 
or in any other manner. They took th6 estate, 
therefore, as joint tenants, with the right of sur- 
vivorship among them; and that being so, the 
complainant can take nothing; for, both tipon the 
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death of her mother and the death of her atint, 
Mrs. Mnlloy, their shares or interests in the 
estate accrued to the remaining surviving chil¬ 
dren, members of the class capable of taking. This 
is simply the consequence of the right of surviv¬ 
orship, incident to a joint tenancy. (Cases) There 
is notMng in the case to sever the joint tenancy, 
and there is no statute in force in this District, 
such as that of Maryland of 1822, Ch. 162, and of 
other States, whereby it is provided that no deed 
or devise shall be construed to create an estate in 
joint tenancy, unless it be expressly declared that 
the property shall be held in joint tenancy. The 
common law principle upon the subject prevails 
here. ’ ’ 

In Alsop V. Fedarwisch, supra, the Court, at pages 
416-417, says: 

‘^That joint tenancy exists in the District of Co¬ 
lumbia, however much it may be disfavored, and 
however greatly it may often contravene the inten¬ 
tions of the parties to the instruments creating it, 
cannot now, of course, be reasonably questioned 
for a moment. It is for the legislative power to 
abolish it, not for the courts. The doctrine that a 
conveyance by deed to two or more persons creates 
a joint tenancy, when it does not in exceptional 
cases create a tenancy by the entirety, unless apt 
words are used to show a contrary purpose and 
sufficient to create a tenancy in common, is too 
weU established, not only as a rule of law, but like¬ 
wise as a rule of property, to be seriously ques¬ 
tioned at this late day.’’ 

In Seitz v. Seitz, supra page 370, the Court after 
stating its regret that it was constrained to reach a 
different conclusion from that reached by the learned 
Justice who rendered the decree in the Court below. 






■XT. - . 





9 ! 

I 

1 

and its recognition of the fact that neither in onr own 
country nor in England is the construction! favored 
that would make a joint tenancy rather than a tenancy 
in common, as contained in the citation from said case 
quoted in the brief of appellants at page 25, says: 


‘‘At the same time, we are compelled also to 
recognize the fact that it is an inflexible and inex¬ 
orable rule of the common law, repeatedly de¬ 
clared to be in force in the District of Columbia, 
and become an absolute rule of property, which 
could not be disregarded without Asturbihg a vast 
number of titles and unsettling the whole law of 
real estate, that a conveyance of land to two or 
more persons, without any sufficient indication of 
intention in the instrument of conveyance that the 
grantees are to hold in severalty, is to be construed 
as a joint tenancy, and not as a tenancy in common, 
whatever may have been the true intention of the 
parties in that regard. We know that this rule of 
the common law has been changed almost every¬ 
where else by statute; but the Congress of the 
United States has not yet thought proper to 
change it in the District of Columbia, notwith¬ 
standing that its attention has been called to the 
subject; and we are bound by the rule as it 
stands.’’ 


I 

I 

In this connection appellants, in support of their 
contention that under the language of the Codicil the 
two children of Mary Sherman McCallum took a vested 
remainder as tenants in common and not as, joint ten¬ 
ants, argue that (1) due recognition must be given to 
the rule that the law favors a construction that will not 
tend to the disinheriting of heirs, unless thej intention 
to do so is clearly expressed; (2) because the remain¬ 
der interest of the said two children of Mary Sherman 
McCallum remained throughout her lifetime subject to 
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the contingency of dimnnition upon the birth to her of 
one or more additional children, one of the four indis¬ 
pensable requisites of every estate of joint tenancy, 
namely, unity of time, is lacking; and (3) apart from 
the want of technical requisites, the gift to the said two 
children of Mary Sherman McCaUum failed to create 
a joint tenancy because it was limited to them not as 
members of a class, but by name as individuals. 

(1) Whatever may have been the rule elsewhere in 
our own country prior to the enactment of our Code of 
Law, the inflexible and inexorable rule in the District 
of Columbia, repeatedly declared by our Courts ‘‘to be 
in force in the District of Columbia, and become an 
absolute rule of property, which could not be disre¬ 
garded without disturbing a vast number of titles and 
unsettling the whole law of real estate”, was directly to 
the contrary thereof. Prior to the code a conveyance 
or devise to two or more persons was to be construed 
as creating a joint tenancy, unless there was sufficient 
indication of intention by apt words in the instrument 
conveying or devising the real estate that they were 
to hold in severalty. {O^Bxien v. Dougherty^ supra; 
Alsop vl Fedarwisch, supra; Seitz v. Seitz^ supra) 

(2) While the general rule at common law was that 
estates of joint tenants must be created at one and the 
same time, as well as by one and the same title, yet 
there were exceptions to this rule. It was held not to 
apply to conveyances under the statutes of uses and 
wills; and it was considered sufficient if the parties 
took by the same conveyance, although vesting at dif¬ 
ferent times. (2 Blackstone Com. 181; 4 Kent’s Com. 
358 ; 2 Minor’s Institutes, 3 Ed., 465; Hawkins on Wills, 
111, 112; 1 Washburn Real Property, 529; McGregor 
V. McGregor, 1 DeG. P. & J., 63, 73; Kermorthy v. 


Ward, 11 Hare 196; Amies v. SkUllern, 14 Sini, 426.) 

In Minor’s Institutes, supra, tlie author sayS: 

‘Hn conveyances operating under the statutes of 
uses, and in devises, and probably also in! grants, 
it is not needful that the original vesting of the 
several estates should be at the same time, \ It suf¬ 
fices if the parties take by the same con'deyance. 
Thus, a devise to A and his children (A haying one 
child at the time of the will, and others after¬ 
wards), carries a joint-estate to A and all his chil¬ 
dren, the estate vesting in those in existence at the 
time, afterwards opening to let in those subse¬ 
quently bom. I 

I 

* • « * * m iti \ m 

The tendency of the modem adjudications is to 
hold that it is a joint claim hy the same \ convey¬ 
ance, and not the vesting at the same timfe, which 
makes joint-tenants, and that rule is the 'same in 
conveyances at common law, and under the sta¬ 
tutes of uses and wills.” (Citations) | 

The case of Kermorthy v. Ward, supra, involved a 
bequest of residuary personal estate to A for life, and 
should she have a child or children, then to itjor them 
forever. After the death of the testatrix A i married 
and had issue. It was held, that pursuing the intent of 
the gift, and by analogy to estates created by way of 
use or devise, as distinguished from estates raised by 
conveyances at common law, the children of A, not¬ 
withstanding their interest vested necessarily at differ¬ 
ent times as they came into esse, they took I as joint 
tenants. 

The case of Woodgate v. Unwm, 4 Sim., 129; 58 Re¬ 
print 50, cited by appellants in support of thei)r conten¬ 
tion in this respect, is distinguished and the nde there¬ 
in announced rejected in the case of McGregor v. Me- 

I 
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Gregor, supra, in which latter case it was contended 
that the issue could not take as joint tenants under the 
will, hecjause their interest would vest at different 
times, citing in support thereof the case of Woodgate 
V. Unwin, In McGregor v. McGregor, supra, the Court 
says: 

‘‘There are numberless cases in the books, many 
of which were cited in the argument, and more 
may be found in Cruise’s Digest, titled ‘joint ten¬ 
ancy’, in which joint tenancies have been held to 
be created, although the interests of the co-tenants 
vested at different times; and, indeed, if there was 
any such general rule as is contended for, I do not 
see how additional members could be introduced 
into a joint tenancy under a springing use. ’ ’ 

The case of McPherson v. Snowden, 19 Md., 197, also 
cited by appellants in support of their contention in 
this respect, and from which is a quotation found on 
page 27 of their brief, was decided after passage of the 
Maryland Act of 1822, Ch. 162. The quotation is in¬ 
complete for immediately following it, the Court 
further says: 

“Besides this, the unity of title was severed by 
the mortgages mentioned in the record, and as to 
the deed of 1827, no joint tenancy can be held to 
exist, because of the operation of the Act of 1822, 
Ch. 162, which provides that no deed, devise, &c, 
shall be construed to create an estate in joint ten¬ 
ancy, unless it is expressly provided that the prop¬ 
erty conveyed by such deed, &c, is to be held in 
joint tenancy. ” 

The case of Staples v. Berry, 110 Me., 32, 37, also 
cited in appellants’ brief, page 26, in support of their 
contention in this respect, was decided after the enact¬ 
ment of a statute in 1821 which provides that “con- 
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veyances, not a mortgage, and devises of land to two 
or more persons, create estates in common^ unless 
otherwise expressed. Estates vested in survivors upon 
the principle of joint tenancy shall be so held. (E. S. 
Ch. 75, Sec. 10).’’ The Court in that case, at page 26, 
says: | 

‘‘In the first place, estates in joint tenancy are 
not favored in law at the present day and cannot 
be created in this State without unequivocal and 
compelling language. ’ ’ 

i 

The case of Case v. Owen, also cited by appellants, 
involved a conveyance to “Lydia Eeese and John 
Eeese jointly”. Held to create a joint tenancy not¬ 
withstanding the Indiana statute of 1881 “that all con¬ 
veyances and devises of land, or of any interest therein, 
made to two or more persons, • ♦ * shall be con¬ 
strued to create estates in common, and not: in joint 
tenancy, unless it should be expressed therein! that the 
grantees or devisees shall hold the same in jbint ten¬ 
ancy, and to the survivor of them, or it shall manifestly 
appear from the instrument, that it was intended to 
create an estate in joint tenancy. ” 

(3) The appellants in their brief, pages 27,-29, con¬ 
tend that under the language of the codicil the! testator 
gave a vested interest in remainder to his daughter’s 
two children, not as members of a class, but by name, 
as individuals,—^as separately identified persons in 
esse; and by reason thereof failed to create a Joint ten¬ 
ancy. Various cases from State courts are doited in 
support of this proposition, several of which involve 
statutes to prevent the lapsing of gifts. No decision, 
however, of the Courts of the District of Colombia is 
cited by them, nor can any such decision be found 
owing to the fact that prior to the enactment of the 
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Code the common law rule in this respect was in force 
in the District of Columbia. 

j The rule at common law was that a devise or bequest 

to individuals described by name or to a class, without 
more, creates a joint tenancy. (Hawkins on Wills, 
111; Theobold on Wills (1908), 395; Newill v. NewUl, 7 
Ch. App. (1872), 253; In re Seyton, 39 Ch. App (1887), 
511; Wehh v. Byng, 2 K. & J., G69; Gordon v. Jackson, 
58 N. J. Eq., 166,168). 

In NewUl v. Nemill, supra, the gift was to wife ‘‘for 
the use and benefit of herself and of all my children. ’ ’ 
The testator had had children by the surviving wife, 
and a former wife. The argument was pressed that 
the gift was intended as a settlement on the wife for 
I life and remainder to testator’s children living at his 

decease. The Court rejected that view. Said Lord 
' Hatherly, “A provision for the wife and children in 

joint tenancy does not seem to my mind, a priori a very 
I unreasonable mode of disposing of a small property 

! such as j£5000 or £6000 which this testator had. It does 

I not seem unreasonable that while the children were 

! under age they and his wife should enjoy the fund 

I together under the control of the wife. The children 

while under age cannot sever the joint tenancy, and 
as each come of age, he can carry away his portion, 
leaving the wife a smaller portion for herself and the 
other children. ’ ’ 

Such was the rule in the District of Columbia prior 
j to the enactment of the Code of Law as announced in 

I O^Brien v. Dougherty, supra, which involved a devise 

I to a class; in Alsop v. Fedarwisch, supra, a conveyance 

i to man and wife, and their heirs and assigns forever; 

I and in Seitz v. Seitz, supra, a conveyance to an individ¬ 

ual with remainder over to individuals described by 
name. 

I 

I 

I 

I 
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There was no requirement under the rule T^hich ob¬ 
tained in the District of Columbia that the vesting 
should be at the same time. | 

There is no merit in the contention of the aj^pellants 
in this respect, for if the children of testator’s daugh¬ 
ter then in being were given any interest in the prop¬ 
erty which the testator directed his executors to pay 
and deliver to his daughter, the gift to them was as 
members of a class, and not to them by name,! as indi¬ 
viduals. I 

The testator’s directions to his executors were “to 
pay all sums and deliver all property to my said daugh¬ 
ter in trust for her and to her children”; and the gift 
of the house and lot on K Street is “to my daughter 
and to her children”, not to her said children; or to 

her children by name. | 

The language “my adopted daughter, Mary! Stewart 
Sherman, having married since the executiop of said 
will, to James I. McCallum and two children having 
been born to them named John Sherman McCallum, 
and Cecilia S. McCallum”, is merely a recital; and the 
words, “now therefore to secure to my said daughter 
and to her children and to those bom to her hereafter”, 
indicate or show the testator’s motive or puijpose for 
the gift which he directed his executors to pay and de¬ 
liver to her. It will be further noted that the testator’s 
language is to secure to “my said daughter aid to her 
children and to those born to her hereafter”, not to 
my said daughter and to her said children an^ to those 
bom to her hereafter. j 

And further, if under the language of the c^icil the 
two children of testator’s daughter took a remainder 
interest in said real estate, then the remainder over, 
we respectfully submit, is expressly limited to his 
daughter’s children as members of a class; ajnd being 

I 

1 

I 

I 


i 

I 


i 

i 

i 
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so limited, and there being no language in the codicil 
or in the will itself indicating a contrary intention, the 
grandchildren of testator’s daughter would not be in¬ 
cluded as remaindermen or entitled to any interest in 
the real estate upon the termination of the life estate. 
{Allen V. Reedj 57, App. 78, 79). 

Therefore, if, as contended by the appellants, the two 
children of Mary Sherman McCallum took a vested 
remainder in the real estate situated in the District of 
Columbia, which the executors under the will of John 
Sherman conveyed to her in fee simple in part satisfac¬ 
tion of the bequest of One Hundred Thousand dollars, 
then they took as joint tenants and not as tenants in 
common; and upon the death of John Sherman McCal¬ 
lum, ancestor of the appellants, his interest therein as 
such joint tenant ceased and passed to and vested in 
his sister, the appellee herein, by right of survivorship 
incident to a joint tenancy, and did not pass to or vest 
in his widow and children, the appellants herein. And 
the same conclusion would follow if it were held that 
under the language of the said codicil the testator’s 
daughter and her two children each took an equal in¬ 
terest in said real estate. 


B. 

The Adjudication in the Court of Common Pleas, Rich¬ 
land County, Ohio, is Res Adjudicata as to the 
Appellants With Respect to Their Claim of Inter¬ 
est in the Real Estate. 

1. As to testator’s personal property. 

That the judgment of the domiciliary court in the 
State of Ohio construing the will and codicil of John 
Sherman is res adjudicata as to the disposition of his 
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personal property wheresoever located, and as to the 
construction and interpretation of his will and codicil 
with respect thereto, is beyond question, since; there is 
no language in his will or codicil that could possibly be 
construed that the testator had in mind the laws of any 
other State or place. And said judgment ini this re¬ 
spect must be accorded full faith and credit by the 
Courts of the District of Columbia under Article IV, 
Sec. 1 of the Federal Constitution. I 

I 

Testator’s gift by Article Second of his will was a 
money gift of One hundred thousand dollars, notwith¬ 
standing, in the payment or satisfaction theteof, the 
testator directed that one-half or more therepf should 
be productive real estate, but without limiting the situs 
of such real estate to any particular State or place. The 
fact that said bequest was to be paid or satisfied partly 
in productive real estate does not, we respectfully sub¬ 
mit, alter or change it into a specific devise of the real 
estate which testator directed his executors 'to select 
and convey in part satisfaction thereof. And, in the 
absence of any designation or limitation as to Ithe situs 
of such productive real estate, the executors could have 
selected real estate situated in Ohio or elsewhere. 
When selected they were clothed with authority and 
power to convey it in the manner directed by testator’s 
will and codicil. i 

Because of doubt as to the meaning and irue con¬ 
struction of the language employed by the testator in 
the codicil to his will with respect to said bequest, his 
executors, before paying or satisfying the samb, sought 
the construction and meaning thereof according to the 
laws of the testator’s domicile, as well as thd instruc¬ 
tions of the domiciliary court with respect to the de¬ 
livery of the property in payment or satisfaction 
thereof, namely, whether to testator’s daughter in trust 

j 

i 

i 

I 
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or in fnll ownersliip. These were matters relating to 
the administration and disposition of testator’s per¬ 
sonal estate by his executors, and were under the exclu¬ 
sive province and jurisdiction of the domiciliary court. 
Its judgment or decree with respect thereto was bind¬ 
ing upon the executors under the will, and, under the 
rule of comity existing between Nations and the States, 
such determination and judgment should be accepted 
and followed by the Courts of the District of Columbia, 
unless violative of some statute, or of some rule of con¬ 
struction or of property, existing in the District of 
Columbia at the time of the death of the testator. 

After and pursuant to the determination and judg¬ 
ment of the domiciliary court, the executors, with the 
consent and approval of testator’s said daughter, set 
aside the real estate with the improvements thereon, 
situate in the District of Columbia, set forth and de¬ 
scribed in paragraph 5 of the bill of complaint and now 
constituting the subject matter of this suit, and there¬ 
after conveyed the same, in fee simple, to testator’s 
said daughter, in part payment and satisfaction of the 
bequest to her of One hundred thousand dollars, at an 
agreed valuation therefor of $58,250. (R. 30-32) And 
in view of the determination and judgment of the domi¬ 
ciliary court, it would seem that the only question for 
determination by the Courts of the District of Colum¬ 
bia with respect to Appellants ’ claim to an interest in 
said real estate, is whether the executors in paying said 
bequest of one hundred thousand dollars, were author¬ 
ized to select and convey real estate situate in the Dis¬ 
trict of Columbia. Manifestly they had such power 
and authority xmder the will; and their selection and 
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i 

conveyance thereof to testator’s daughter in part sat¬ 
isfaction of said beqnest, involves no question, we re¬ 
spectfully submit, of local law of real estate. The title 
to such real estate vested in testator’s daught0r under 
the conveyance to her from the executors pursuant to 
the directions contained in testator’s will, and not as a 

specific devise to her under his will and codicil. 

I 

i 

2. As to the real estate in the District of Columbia 
conveyed in part satisfaction of the bequest of 
One hundred thousand dollars. ' 

I 

If the productive real estate which the executors 
were authorized to select and to convey in part pay¬ 
ment and satisfaction of the bequest of One'hundred 
thousand dollars should, under the interpretation of 

I 

the language ‘‘I hereby direct my executors tb pay aU 
sums and deliver all property to my said daughter 
etc.”, be held and treated as a specific devise of real 
estate passing under testator’s will and codicil, as con¬ 
tended for by appellants, then, as to the real estate sit¬ 
uated in the District of Columbia so selected and con¬ 
veyed by the executors, the generally accepted! rule, not 
denied by Appellee, is that the law of the State where 
the real estate is situated controls and governs its 
transmission by will, including the validity, construc¬ 
tion and force and effect of the will, unless, disregard¬ 
ing rules of property, and rules of construction bear¬ 
ing upon the effect of the will, the object is merely to 
ascertain the meaning and intent of the testator from 
the language employed in the wiU. | 

{Harrison v. Nixon, 9 Pet., 483, 504; Ford v. Ford, 

70 Wis., 19; Ford v. Ford, 80 Mich., 42; Keith v. Eaton, 

\ 

\ 

(ISjw 







20 


58 Kan., 732; Greenleaf on Evidence, Sec. 671; Minor’s 
Conflict of Laws, Sec. 145; Wliarton on the Conflict 
of Laws, Sec. 509a; and Note to Lyndsey v. Wilson, 
2 L. R. A. N. S., 408.) 

In Harrison v. Nixon, supra, Mr. Justice Story, 
speaking for the Court, says: 

‘‘^Fhe language of wills is not of universal in¬ 
terpretation, having the same precise import in 
all countries, and under all circumstances. They 
are supposed to speak the sense of the testator, 
according to the received laws or usages of the 
country where he is domiciled, by a sort of tacit 
reference, unless there is something in the lan¬ 
guage which repels or controls such a conclusion.” 

In Ford v. Ford, 70 Wis., 19, the Court says: 

“The same rule, as to the law of the testator’s 
domicile, governs in the interpretation or construc¬ 
tion of wills. (Cases) The general rule is the 
same respecting real estate, whenever the object 
is merely to ascertain the meaning and intent of 
the testator from the language employed in the 
will.” 

In Ford v. Ford, 80 Mich., 42, supra, the Court says: 

“We think the law well settled that, the mean¬ 
ing and intent of the testator having been settled 
by the domiciliary court, the courts of foreign 
states and countries will be guided by such con¬ 
struction, unless it can be clearly gathered, from 
the terms used in the will, that the testator had in 
mind the law of the place of the situs, or used lan¬ 
guage necessarily referring to the usages and ap¬ 
propriate only to the situs. This seems to be the 
settled rule in England, as well as in this coun¬ 
try. Trotter v. Trotter, 4 Bligh. (N. S.), 502.” 
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In Greenleaf on Evidence, supra, it is stated: 

‘‘In the interpretation of wills, whether of mov¬ 
able or immovable property, where the object is 
merely to ascertain the meaning and intent of the 
testator, if the will is made at the place of his 
domicile, the general mle of the common law is, 
that it is to be interpreted by the law of that place 
at the time when the will was made.’’ | 

In Minor on Conflict of Laws, supra, it is stated: 

1 

“If the property disposed of be land situated in 
a State other than the testator’s domicil, some 
question has been made whether the interpretation 
of the testator’s language should be controlled by 
the law and usage of the domicil or of the situs of 
the property. A few cases may be found holding 
that the interpretation of the devise must depend 
upon the lex situs. But here too the Weight of 
reason and authoritv is in favor of the rule that 
the interpretation of the devise is to be governed 
by the law or usage with which the testatqr is sup¬ 
posed to be most familiar, namely, that of his dom¬ 
icil ; and hence when he uses words he mu^t be pre¬ 
sumed to have intended that it should bC used in 
the sense given them in his domicil, unless the con¬ 
trary appears.” | 

! 

In Wharton on the Conflict of Laws, supra, pp. 1336- 
1337, the author says: | 

“It is apparent, also, that the law of the tes¬ 
tator’s domicil may have an importanti bearing 
upon the construction of a will, even witlji respect 
to real property. Indeed, so far as any general 
principle may be laid down upon the subject, the 
better rule seems to be that the interpretation of 
the will, even with respect to real property, is to 
be governed by the law of the testator’s' domicil, 
unless the circumstances surrounding tlie testa- 


j 

i 

I 
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tor, or the nature of the will, as a whole, require a 
different interpretation.’’ 

The determination and judgment of the domiciliary 
court as to the meaning and intent of the testator from 
the language employed by him in the codicil to his will 
is not shown to violate anv statute in force in the Dis- 
trict of Columbia at the time of his death, or to be in 
conflict at that time with any local rule of construction 
as to the force and effect of wills with respect to the 
transmission of real estate in the District of Columbia. 
Therefore, the meaning and intent of the testator as 
gathered from the language of his will and codicil hav¬ 
ing been ascertained and settled by the domiciliary 
court, the Courts of the District of Columbia should, 
under the rule of comity between the States, be guided 
thereby. 

It is contended by appellants in their brief that the 
infant defendants thereto, namely, the children of tes¬ 
tator’s daughter, were not subject to the jurisdiction 
of the domiciliary court, by reason of lack of jurisdic¬ 
tion to determine their interest in the real estate in 
question, because they were represented in the proceed¬ 
ings in the Ohio court by a guardian ad litem appointed 
by that court. 

In the judgment or decree of the domiciliary court 
one of its findings is “that all the necessary parties 
have been served with process, or waived service, etc.”, 
and that said infant defendants were represented by a 
guardian ad litem appointed by said Court who filed 
an answer on their behalf. (R. 37) 

The suit being for the purpose of interpreting the 
will and codicil in order to ascertain the meaning and 
intent of the testator from the language employed by 
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him in the codicil to his will, and for the instructions of 
the Court to the executors as to the manner of | satisfy¬ 
ing the bequest of one hundred thousand dollars, were, 
as hereinbefore stated, matters relating to the admin¬ 
istration and disposition by the executors of tbe testa¬ 
tor’s personal estate, and therefore a subjeci matter 
over which the Court could obtain jurisdiction of the 
infant defendants either by personal service or publi¬ 
cation. After attaining the age of twenty-one years 
the infant defendants may have had the right' to chal¬ 
lenge the determination and judgment of the Ohio 
Court and its directions as to the payment and delivery 
of the property in satisfaction of said bequest,: but this 
was never done by either of the infant defendants 
thereto, although John Sherman McCallum survived 
for about the period of eight years after attaining his 
majority and before his death in 1924. (R. 41-42, 

Findings of Fact.) i 

In this connection the Court’s attention is ipvited to 
the fact that in the case of Clarke v. Clarke, 178 TJ. S., 
186, 193, cited and quoted from by appellants in their 
brief at pages 13 and 14, there was conflict between the 
lex domicilii and the lex situs of the real estate therein 
involved. | 
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C. 

The Will and Codicil of Testator is Properly to be Con¬ 
strued as Giving His Daughter an Absolute Estate 
in Fee Simple in and to the Money and Property 
Which He Bequeathed to Her by Article Second 
of His Will, Including the Real Estate Conveyed 
to Her in Part Satisfaction Thereof. 

Had the proceedings for the interpretation of the 
will and codicil been instituted in the first instance in 
the District of Columbia, the same conclusions, we re¬ 
spectfully submit, would have been reached by the 
Courts of the District of Columbia as were reached 
by the domiciliary court, namely, (1) that the provi¬ 
sions of the wull and codicil relating to testator’s 
daughter do not create a trust of the money and prop¬ 
erty bequeathed to her, but on the contrary (2) gives 
her an absolute fee or estate in said money and prop¬ 
erty. 

1. The provisions of the testator’s will and codicil do 
not create a trust of the money and property be¬ 
queathed to his daughter by Article Second of his 
will. 

In order to create an express trust there must be an 
explicit and definite declaration of trust, or language 
which shows beyond a reasonable doubt that one was 
intended to be created, and the declaration of trust 
must itself be reasonably certain in its material terms, 
including the subject matter or property included in 
the trust, the persons on whose behalf it is created, the 
nature and quantity of interest which the beneficiaries 
are to have, the duration of the trust and the manner in 
which it is to be performed. These are matters a court 
of equity cannot supply. 
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“The declaration of trust, whether wntten or 
oral, must be reasonably certain in its material 
terms; and this requisite of certainty incltides the 
subject-matter or property embraced within the 
trust, the beneficiaries, or persons in whose behalf 
it is created, the nature and quantity of interests 
which they are to have, and the manner in which 
the trust is to be performed. If the language is so 
vague, general, or equivocal, that any of these nec¬ 
essary elements are left in real uncertainty, then 
the trust must fail.^^ 2 Pomeroy Eq. 1009.1 

I 

In the case of Dahlgren v. Dahlgren, 55 App. D. C., 
52, the Court quotes with approval the foregoing state¬ 
ment from Pomeroy’s Equity Jurisprudence^ and at 
page 55 says: i 

t . 

“An express or implied trust must possess in¬ 
herently the legal specifications which will enable 
a court to decree its administration in accordance 
with the wishes of the settlor, who alone has power 
to assent to it and to declare it. What estate is 
here granted for the benefit of the children, the in¬ 
come for a period of years, or the corpus of the es¬ 
tate ? If the income, what is to become of the prin¬ 
cipal? If the income and a portion of the princi¬ 
pal, what is to become of the residue ? Wten does 
the trust terminate? Does it last for the life of 
the children, or only to maintain and educate them 
until they are self-supporting? The record fails 
to disclose any terms whatsoever. These are mat¬ 
ters that cannot be supplied by a court of equity, 
but must expressly appear in the declaration of 
trust itself.’’ 

See also: Robertson v. Robertson, 226 Fed., 828; 65 
C. J., Sections 21 and 50; Bogert on Trusts and Trus¬ 
tees, Vol. 1, Section 46. | 

The language of the codicil, “now, therefore, to se¬ 
cure to my said daughter and to her children and to 
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those bom to her hereafter, I hereby direct my exec¬ 
utors to pay all sums and deliver all property to my 
said daughter in trust for her and to her children, ’ ’ is, 
we respectfully submit, vague and uncertain, and does 
not of itself constitute an explicit and definite declara¬ 
tion of trust or show beyond a reasonable doubt that 
a trust was intended to be created by the testator. If a 
trust were intended, then this language is lacking in 
material terms and provisions necessary for the crea¬ 
tion of a trust, especially as to the nature and quantity 
of interest which the beneficiaries are to have in the 
trust property, the duration of the trust and the manner 
in which it is to be performed. Had.the testator in and 
by the codicil to his will intended to create a trust, giv¬ 
ing to his daughter a life estate only with remainder to 
her two children, as claimed by appellants, we respect¬ 
fully submit, that he would have done so by tbe use of 
language which would have clearly manifested his in¬ 
tention so to do, defined the nature and quantity of the 
estate which the beneficiaries would have in the trust 
property, provided for the duration of the trust and the 
manner itl which the same was to be administered by 
the trustee, as he did in the trust created in Article 
Second of his will, which was entirely in his hand writ¬ 
ing (E 14). 

The aforesaid quoted language, without material 
elements and provisions necessary for the creation of 
a trust, constitutes, we submit, merely a statement of 
the purpose or motive of the testator for making the 
gift to his daughter, and does not per se show an inten¬ 
tion on the part of the testator to make his daughter a 
trustee to accomplish his purpose, notwithstanding the 
use of the words ‘4n trustThe words “in trust” or 
“upon trust” have a weU settled technical meaning but 
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the use of them is not conclusive, and, in the | absence 
of language prescribing the terms of the trusty are not 
sufficient per se to create a trust. (65 C. J., Sec. 48; 1 
Bogert on Trusts and Trustees, Sec. 46; DanfortJi v. 
Danforthj 119 Wis., 262, 276; Will of Dever l'^3 Wis., 
208). i 

In Danforth v. Danforth, supra, the Court, | at page 
276, says: | 

I 

‘‘Of course, the presence or absence of v^ords de¬ 
claring an estate to be in trust is not conclusive, 
though they may be more or less significant of the 
purpose in the grantors mind (Citing). The ques¬ 
tion is whether the testators intent involved the 
elements of a trust known to the law. ’ ’ ! 


rring to 


In Will of Dever, supra, the Court after refej 
the foregoing quotation from Danforth v. Danforth, 


says: 


“These expressions sufficiently indicate|that the 
court has not considered the use of these T^ords as 
conclusive of the intention of the testator, land has 
not felt precluded from making further inquiry 
concerning such intention merely because the 
phrase ‘in trust’ or ‘upon trust’ is used in' connec¬ 
tion with a devise or bequest contained in a will. 
We are also impressed with the thought thht where 
a testator says he gives ‘in trust’ or ‘upon trust’, 
but makes no attempt to prescribe the terms or 
purposes of the trust, a court may well pajuse and 
consider whether it was really the intention of the 
testator to create a trust in the legal sensd. When 
the phrase ‘in trust’ or ‘upon trust’ is Used ad¬ 
visedly, he who uses it understands that the terms 
and conditions of the trust must be defined with 
definiteness and certainty. When a testator says 
he gives ‘in trust’ and says no more, thb query 


most naturally arises as to whether the 
was inserted for the purpose of creating a 


phrase 
trust in 
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the true legal sense. We think such a situation 
gives rise to an ambiguity, and the court may sum¬ 
mon to its aid all legal considerations that will en¬ 
able it to determine the intention of the testator 
with reference to the disposition of the residue of 
his estate.’’ 


2. The word ‘‘children” used in the Codicil was used 
as a word of limitation and not of purchase. 

The appellants, in support of their contention that 
the word “children” used by the testator in the codicil 
to his will is a word of purchase, state that the lan¬ 
guage of the codicil plainly shows the intent on the 
part of the testator to so use it, because the remainder 
interest was limited not to his daughter’s “heirs” or 
“issue” but to her “children”, viz., “those children” 
named in the codicil, for whom, it recites, it vras the 
purpose of testator to “secure” and “those born to her 
hereafter” (Appellants’ brief 22, 23). They also con¬ 
tend (page 15) that the reasons and motives which 
prompted the execution of the codicil were the marri¬ 
age of testator’s daughter after making his will, the 
birth of her two children and his desire “to secure to 
my said daughter and to her children ’ ’, etc. 

The language of the codicil, we respectfully submit, 
is vague, uncertain and doubtful as to the meaning 
thereof, and does not 'plainly show such intention on the 
part of the testator; nor is the remainder over, if any, 
limited to the two children, by name as individuals, and 
“to those bom to her hereafter”, as hereinbefore 
pointed out. And while the marriage of testator’s 
daughter and the birth of her two children may have 
been reasons for the execution of the codicil, yet the 
principal reason therefor was, we submit, the extin¬ 
guishment of the trust, created by Article Second of 
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the will, of the property constituting the bequest to her 
of One hundred thousand dollars, particularly the pro¬ 
vision thereof which limits, during the lifetime of tes¬ 
tator’s wife, payments to his daughter, as needed, from 
the income therof to “so much thereof as is necessary 
for the support and maintenance of Mary”. 

The words “to her children and to those born to her 
hereafter” and “for her and to her children”,' without 
any superadded words of limitation, simply show the 
testator’s motive for his gift. 

In the case of Mo shy v. Paul, 88 Va., 533, the, testator 
by the Third clause of his will says: “I desire that my 
son James C. Paul have the home place in Fprt Bend 
County, Texas, estimated at $10,000.00, $3,d00.00 of 
which *he is to pay to my daughter Victoria V. Mosby 
and her children in trust”; and by the Eighth clause of 
his will the testator divided the residuum of his es¬ 
tate into five equal parts, giving one part thereof to 
each of his children. In giving to his daughters, he 
used this language: “Louisa S. McComb |and her 
children, one share; Victoria V. Mosby and her chil¬ 
dren, one share. ” I 

The lower court construed the devises and| legacies 
to give to each of his daughters a life estate, ^with the 
remainder to her children. In reversing this holding 
the Supreme Court of Appeals of Virginia sa^s: 

‘ ^ The guardian ad litem of the infants ^nd coun¬ 
sel for the children contends that the ancient com¬ 
mon law rule, as established in Wild’s, Case, 6 
Coke 17, shall be applied to the language used by 
the testator, which would give these demises and 
legacies to the mother and the children .jointly, in 
each case. The appellant, Mrs. Victoria V. Mosby, 
contends that the whole of these devises and lega¬ 
cies go to the mother, the children being named 

I 

i 

I 

) 
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simply ‘to show the motive for the gift’; that the 
words ‘and her children’, annexed to the gift to 
the daughters, are words of limitation, and not 
words of purchase; and that they were not in¬ 
tended by the testator, nor do they operate in law, 
to diminish the portion given to the daughter. The 
court below, by its construction, ignores both of 
these contentions, and makes the mother a life- 
tenant, and ‘her children’ vested remaindermen in 
fee,—a construction which is untenable and unpre¬ 
cedented ; and all that is left for this court to do is 
to adopt the construction claimed by the appellant, 
or to apply the old rule in Wild’s Case, and say 
that the children have, by the will, present equal 
rights as tenants in common, or joint-tenants, with 
their mother, to the exclusion of after-born chil¬ 
dren. There are many cases decided by this court 
in which the language of these legacies has been 
construed, and the question has been presented in 
every conceivable form. Yet in every instance the 
mother was held to take the whole estate given, 
and the language ‘and her children’ construed to 
merely indicate the motive of the testator in mak¬ 
ing the devise or bequest, and his intention that his 
bounty should go to the mother and her issue, or 
to the mother and the heirs of her body. And this 
is equally the rule or rationale of the decisions 
where the estate given to the ‘mother and her chil¬ 
dren’ is the absolute, and not merely a life estate. 
(Cases.) In 3 Lomax Dig. 304, it is said: “In some 
instances, however, notwithstanding the existence 
of children, the court seemed to have inclined to 
construe ‘cliildren’ as a word of limitation.” 

“In the third clause of the will the testator says: 
‘I desire that my son James C. Paul have the home 
place in Fort Bend County, Texas, estimated at 
$10,000.00, ^,000.00 of which he is to pay to my 
daughter Victoria V. Mosby and her children in 
trust,’—^thereby indicating and directing that his 
daughter was the one to receive the money which 
his son was directed to pay to the mother, and not 



to hold in trust, though, even had he be0n inter¬ 
posed and constituted a trustee, it would not have 
altered the case. In Waller v. Catlett, the testator, 
Thruston, gave to Catlett a thousand dollars, in 
trust for the sole and separate use of Nanpie Wal¬ 
ler and her children; and in that case it was held. 
Judge Lacy delivering the opinion of this court, 
the gift to the wife and her children was a gift to 
the wife of the entire estate, and that the reference 
to the children only indicated the motive for the 
gift. In Ma/azy v. Mauzy, 79 Va., 539, L^wis, P., 
says: ‘The language “wife and children’^ merely 
indicated the motive for the conveyance to her. ’ In 
East V. Garrett, 84 Va. 523, 9 S. E. 111^, Judge 
Richardson, delivering the opinion of the court, 
says: ‘The language “and her children’’ is s^m- 
onymous with “her issue” and not intended to in¬ 
dicate the donee or legatee, but the duration and 
limitation of the estate given. ’ So in Bain v. Buff, 
75 Va. 371, this court held that the estate was given 
to the mother alone, and that the words ‘ for use of 
herself and children’ did not give any estate to the 
children, but simply indicates the motive for the 
gift to the mother. Under this unbroken line of 
decisions by this court we are of opinion to annul 
and reverse the decrees complained of as wholly 
erroneous in the construction given to the third 
and eighth clauses of the will of James M. Paul; 
and our judgment is that the appellant, Victoria V. 
Mosby, is entitled, under the will, to the absolute 
fee simple estate in the devises and legacies to her 
and her children, who are named merely; to indi¬ 
cate the motive of the gift to her. ’ ’ I 

I 

I 

In Nightingdale v. Burrell, 15 Pick. (Mass.),! 
testator’s will provided as follows: “I give to my 
daughter Mehetabel and her children—^I give to my 
daughter Johanna and her children the other half. But 
if, either of my aforesaid daughters should die and 
leave no children, my will is, that my surviving 
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daughters and their children should enjoy the deceased 
sister’s part.” Mehetabel was unmarried at the time 
of the making of the will. Johanna was then married, 
but whether or not she had any children does not ap¬ 
pear. 

In holding that Johanna took an estate tail, the Court 
says, speaking through Shaw, C. J.: 

‘‘A devise to one and his children, he having no 
children at the time, is equivalent to a devise to 
him and his issue, and creates an estate tail. 
Wild’s Case, 6 Coke 16. (Cases). Here it is found, 
that at the time of making the will, Mehetabel was 
single, having no children; of course, the devise to 
her was an estate tail. It is not found whether the 
daughter Johanna Burrell had any children at that 
time or not. If she had not, the point is beyond 
doubt, that the words constitute an estate tail to 
her. But if she had a child at the time, we are of 
opinion that taking the whole together, the word 
‘children’ must be deemed to be a word of limita¬ 
tion and not a word of purchase.” 

In Haldemcm v. Ealdeman, 40 Pa. St. 29, Sup. Ct. 
1861, the testator, by his will, directed his executors to 
account for and pay over half-yearly to his three 
daughters, “and to each of them during their natural 
lives, the income or profit arising out of each of their 
share of the residue, and after the death of either, then 
to descend and go to the child, and if children, share 
and share alike; should however either of my daugh¬ 
ters die, and leave no lawful issue, then such share or 
portion is to fall back again to the residue, and form 
part of the same.” 

In holding that the daughters took an estate tail in 
the residue of the testator’s estate, which, under the 



Act of April 27, 1855, became an estate in fee i simple, 
the Court says: 

^‘The devise was to each of the daughters for 
life, with remainder to the child or children of the 
first taker, share and share alike, but without any 
superadded words of limitation. The words ‘child 
or children’, by which the remaindermen were de¬ 
scribed, are, in their usual sense, words bf pur¬ 
chase, and are always so regarded unless Ihe tes¬ 
tator has unmistakably used them as description 
of the extent of the estate given, and not t^ desig¬ 
nate the donees. But they may be used as words 
of limitation. Mr. Hayes, in his Elementary Essay 
(page 35), asserts that the rules of construction 
freely permit the use of the words ‘heirs of the 
body’, or ‘issue’, in the limited sense of ‘children’, 
in the comprehensive sense of ‘heirs of the body’; 
these rules, or rather, the fundamental principle of 
legal interpretation requiring only a clear explana¬ 
tion to justify a’ departure from the ordinary 
meaning, imposing on those who would tjranslate 
the term, the onus of producing an express war¬ 
rant under the hand of the author of the gift. 
Wherever, therefore, in the devise of a remainder 
to the ‘child’ or ‘children’ of the first taker, it is 
thus made clearly to appear that those words are 
used in the sense of ‘issue’ or ‘heirs of the body’ 
they will be treated as describing lineal subcession 
to an entail. . . These cases are important as 
showing that a manifest intention to use a word of 
purchase to express limitation, will be allowed to 
prevail.” 

* • • • * * 

“I am aware that the general rule is, that when 
an express limitation to a particular class of issue, 
by an appropriate term of designation, 4s ‘son’, 
‘daughter’, ‘children’, is followed by words ‘in de¬ 
fault of issue’, or words kindred thereto, introduc¬ 
ing an ulterior devise, these words are referable to 
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the object of that limitation and not to an indefinite 
failure of issue. But they ordinarily do not refer 
to issue at large, and therefore do commonly fur¬ 
nish ground for an implication of an estate tail in 
the first taker ... To this rule, however, there 
are many exceptions, and it is never applied when 
the word ‘children^ is evidently intended to define 
an entire line of succession. ’ ’ 
*•*«*«*• 

‘^The devise then is an estate tail, which, under 
our Act of 1855, is to be construed as a fee 
simple.’’ 

In the following cases where the devises were to a 
named person and his children, and the will showed 
that other children or issue were to take besides those 
in existence when the will was made and became effec¬ 
tive, the word “children” was held a word of limita¬ 
tion and not of purchase. Wheatland v. DodgCj 10 
Mete., 502; Parkman v. Bowdoin, 1 Sumner, 359; 
Merry man v. Merry7nan, 5 Munford, 440; Lackland v. 
Downing, 11 B. Munroe, 33; Jones v. Jones, 2 Beas. 
(N.J. 29), 236. In the same way the word “family” 
may be a word of limitation. Earl of Tyrone v. Mar¬ 
quis of Waterford, 1 DeG. J. & J., 613; Lucas v. Gold- 
smid, 29 Beav., 657. 

Appellee agrees with appellants that the Court in in¬ 
terpreting a wiU must examine the whole will and the 
codicil thereto as if they were one instrument, and 
weigh every word of both in order to discover, if pos¬ 
sible, the true intention of the testator. 

This the Ohio Court did, and came to the view that 
under the will and codicil it was testator’s intention to 
give to his adopted daughter an absolute fee or estate 
in and to the money and property which he devised and 
bequeathed to her by Article Second of his will. While 


the Ohio Court handed down no opinion, yet its deci¬ 
sion must have been based upon the consideration that 
the words “children’’, as used in the will and codicil, 
were, and were intended by testator to be, words of 
limitation and not of purchase. | 

The language of the wills in the cases cited| by ap¬ 
pellants, pages 22-24 of their brief, are distingipshable 
from the language of the codicil involved in this case. 

The language of these cases was held to show a clear 
intention on the part of the testator to give to the first 
taker a life estate only with remainder over| to his 
children; and in most of them the limitation to the first 
taker was expressly stated for life, with sup^radded 
words of limitation following those designated,to take 
the remainder after the death of the first taker; 

The case of Vogt v. Graff, 222 U. S., 404, affirming 
Vogt Y, Vogt, 26 App. D. C., 46, involved a wilt where 
the testator directed that all the rest and residue of 
his real estate, should, when his youngest surviving 
child attained the age of twenty-one years, etc.,!be sold 
by his executors, and the proceeds of such sale divided 
among his heirs, share and share alike, excepting the 
share to his son, Fred H. Vogt, which was to pe held 
in trust hy his executors and invested, and the income 
paid over to him for and during his life and after his 
death the principal to he paid to his heirs, he having 
an infant daughter. It was contended that ui^der the 
rule in Shelly’s case the son took an absolute estate. 
It was held that the son did not take an absolute estate, 
but was entitled to the income thereof for life, with 
remainder to his daughter; and that the life estate 
being equitable, and the remainder legal, thei^e could 
be no merger of the two estates, under the |rule in 
Shelly’s case. ! 
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The case of Shreve v. Shreve, 43 Md., 382, which 
was cited and quoted from with approval in DeVaughn 
V. Hutchinson, 165 U. S., 571, involved a devise to 
named children of the testator, for and during their 
natural lives, and on the death of said children or 
either of them to his or her issue lawfully begotten, 
and their heirs and assign forever. It was held that 
the word “issue’’ used in the will was a word of pur¬ 
chase; and in the opinion it was said: “Again, there 
are words of limitation superadded to the gift to the 
issue; it is to them and their heirs forever”. 

Of course, under Ohio law, as under the law of the 
District of Columbia, if the devise was equivalent to an 
estate tail it became a fee simple in the first taker. 
(Deagel v. Brown, 1 App. D. C., 423 (1893). 

The language of the codicil in this case does not ex¬ 
pressly limit the interest of testator’s daughter for and 
during her life, with remainder over upon her death 
to her two children; nor are there any superadded 
words of limitation following the words “to her chil¬ 
dren.” 


IV. 

CONCLUSION. 


Even though it should be held that the determina¬ 
tion and judgment of the Ohio court is not res adjudi- 
cata as to the alleged interest of the children of testa¬ 
tor’s daughter in the real estate situated in the District 
of Columbia, that said real estate is to be treated as a 
specific devise passing under his will and codicil to 
his daughter for life with remainder to her children, 
and that the word “children” used in the codicil to the 
will is to be construed as a word of purchase, never¬ 
theless, we respectfully contend, that the appellants. 
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as heirs at law of John Sherman McCallnm, have and 
took no interest in said real estate, because, under the 
rule in force in the District of Columbia at the date of 
the death of the testator, the children of testator’s 
daughter took the remainder interest, if any, as joint 
tenants. And upon the death of John Sherman JJcCal- 
lum, his interest ceased and passed to his sister by 
right of survivorship, incident to joint tenancies. 

In view of the foregoing, the decree of the’ Court 
below should be by this Court af&rmed. 

Respectfully submitted: 

Benjamin S. Minob,! 

E. COBTLANDT PaBKEB, 
Attorneys for Appellee. 
Of Counsel: \ 

Chauncey G. Pabkeb, | 

Abthub P. Dbuby. 







